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EXAMINING THE FEDERAL WORKERS 
COMPENSATION PROGRAM FOR INJURED 

WORKERS 


TUESDAY JULY 26, 2011 

U.S. Senate, 

Subcommittee on Oversight of Government 
Management, the Federal Workforce, 

AND THE District of Columbia, 

OF THE Committee on Homeland Security 
AND Governmental Affairs, 
Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:15 p.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Subcommittee, presiding. 

Present: Senator Akaka. 

OPENING STATEMENT OF SENATOR AKAKA 

Senator Akaka. This hearing will come to order. Aloha and 
thank you all for being here today as the Subcommittee examines 
the Federal Employees Compensation Act (FECA) which provides 
compensation to Federal employees injured on a job and the var- 
ious proposals to change or reform the program. 

As the largest employer in the country, the Federal Government 
takes seriously its obligation to protect its employees and make 
them whole when they are injured at work. Nearly a century ago, 
workers’ compensation benefits were enacted to help fulfill this 
commitment to workers and avoid costly litigation. 

FECA provides Federal employees with work-related injuries or 
illnesses with lost wages, medical care for the injury or illness, and 
vocational rehabilitation (VR) services to help them return to work. 
One of FECA’s core principles is that workers and their families 
should be no better or worse off than they would have been had 
the worker not been injured. 

Today we will be reviewing a number of legislative proposals in- 
tended to modernize and improve this important Federal program. 
Some of the proposals contain common-sense reforms to modernize 
the program. For instance, as more civilian employees are serving 
in dangerous areas, such as Iraq and Afghanistan, we must ensure 
that they receive appropriate benefits if they are injured. 

To that end, the Administration has proposed providing those in- 
jured while deployed overseas in a zone of armed conflict, addi- 
tional time to file a claim with their full pay continued and would 

( 1 ) 
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ensure that employees injured in a terrorist attack while off-duty 
would receive FECA benefits. 

Additionally, the Labor Department (DOL) has requested access 
to Social Security wage information to verify FECA recipients’ 
earnings as a check against improper payments and fraud. I am 
also pleased with the Administration’s focus on improving return- 
to-work programs and providing injured workers the support they 
need to re-enter the workforce. 

My friend, Senator Collins, has introduced a bill that would 
transfer disabled FECA recipients from FECA into the Federal re- 
tirement system automatically at retirement age. I have deep con- 
cerns that this would create a substantial and unfair income reduc- 
tion for many elderly disabled FECA recipients. 

Recipients’ retirement annuities would be based on their salary 
and years of service at the time of their injuries. The bill does not 
provide any adjustment to account for normal career progression 
that these injured employees miss out on. Worse, as drafted, bene- 
fits for some employees would not even be adjusted for inflation, 
which, in some cases, could be decades of inflation. 

The large majority of Federal employees who are covered by the 
Federal Employee Retirement System (FERS) would face an even 
more drastic drop in pay. Unlike the Civil Service Retirement Serv- 
ice (CSRS), which provides a defined benefit pension, FERS divided 
Federal employees retirement annuity into three parts. Social Se- 
curity, the Thrift Savings Plan (TSP), and a reduced Federal pen- 
sion. 

Congress explicitly considered Social Security and the TSP to be 
essential elements of retirement under FERS, but FECA recipients 
are not permitted to participate in the TSP and do not accrue addi- 
tional Social Security benefits. With a low FERS annuity, little or 
no TSP savings, and a low Social Security benefit, many of these 
disabled FECA recipients could be impoverished if forced to transi- 
tion to FERS. 

Any proposal that significantly reduces benefits at retirement 
will need substantial work. We must ensure that proposals to 
change FECA are fair and do not create undue hardships for em- 
ployees who are permanently disabled because of an injury or ill- 
ness sustained at work. This critical program has not been signifi- 
cantly updated in almost 40 years, and I think it deserves a closer 
look. 

I thank each of our witnesses for being here today and look for- 
ward to hearing from each of you about this program, the various 
reform proposals, and how these proposals will impact Federal em- 
ployees. I look forward to hearing from our first panel of witnesses 
and welcome you here. 

Ms. Christine Griffin, the Deputy Director of the Office of Per- 
sonnel Management (0PM), Mr. Gary Steinberg, Acting Director of 
the Office of Workers’ Compensation Programs (OWCP) at the U.S. 
Department of Labor, and Mr. Andrew Sherrill, Director of Edu- 
cation, Workforce, and Income Security at the U.S. Government Ac- 
countability Office (GAO). 

I want to take a moment to acknowledge Ms. Griffin’s service, 
since I understand that she will soon be leaving 0PM, and this will 
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be her last time testifying before this Subcommittee. We are going 
to miss her. 

Over the past few years, Ms. Griffin has shown tremendous com- 
mitment to improving all aspects of employment in the Federal 
Government. I am grateful to her for her work with this Sub- 
committee, especially on hiring reform and improving opportunities 
and accommodations for people with disabilities. 

It is with great appreciation, Ms. Griffin, that I say, mahalo nui 
loa, thank you very much, for your years of valuable service with 
0PM and I wish you success in your future endeavors. 

Ms. Griffin. Thank you. Senator. 

Senator Akaka. It is the custom of this Subcommittee to swear 
in all witnesses and I ask you just to raise your hands. 

Do you swear that the testimony you are about to give before 
this Subcommittee is the truth, the whole truth, and nothing but 
the truth, so help you God? 

Ms. Griffin. I do. 

Mr. Steinberg. I do. 

Mr. Sherrill. I do. 

Senator Akaka. Thank you. Let it be noted for the record that 
the witnesses answered in the affirmative. 

Before we start, I want you to know that your full written state- 
ments will be made part of the record, and I would also like to re- 
mind you to please limit your oral remarks to 5 minutes. Ms. Grif- 
fin, will you please proceed with your statement? 

STATEMENT OF CHRISTINE M. GRIFFIN, i DEPUTY DIRECTOR, 
U.S. OFFICE OF PERSONNEL MANAGEMENT 

Ms. Grifein. Thank you for the opportunity. Senator, and thank 
you for your kind remarks. Thanks for the opportunity to testify 
today regarding OPM’s views on retirement issues related to FECA 
reform proposals. I will defer to the Department of Labor on the 
details of broader FECA reform. However, I am here to discuss 
OPM’s support of a workers’ compensation system that is equitable 
to employers and employees and our efforts to improve the Federal 
employment of individuals with disabilities. 

The current workers’ compensation system provides a reasonable 
benefit comparable to an employee’s income when they were able 
to work. 'Vi^en an employee reaches retirement age, however, 
FECA benefits, in many instances, are more generous compared to 
what the employee would receive as a retiree. Therefore, the vast 
majority of long-term FECA claimants remain on the FECA rolls 
well past retirement age. 

To address the retirement equity issue, DOL and Senator Susan 
Collins have offered two different reform proposals. Labor’s pro- 
posal contains a conversion benefit that would reduce the retire- 
ment-eligible FECA claimant’s benefits to 50 percent of their gross 
salary at the date of the injury. This reduction would be closer to 
what their retirement benefit would have been after a career of 
service. It also has the advantage of simplicity and uniformity of 
coverage. 


^The prepared statement of Ms. Griffin appears in the appendix on page 27. 
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The President’s Fiscal Year budget request estimates that it 
would result in a cost savings of more than $400 million over 10 
years. Senator Collins’ proposal, S. 261, would take retirement-eli- 
gible individuals off the compensation rolls and place them onto the 
retirement rolls. 0PM has strong concerns and believes that La- 
bor’s approach represents a more fair and equitable treatment. 

Senate 261 would require a system change for FECA claimants. 
At Social Security retirement age, FECA benefits would stop, if the 
individual were eligible for a retirement annuity, under CSRS or 
FERS. For FERS enrollees, employees and employers do not make 
retirement contributions, including into Social Security or TSP 
while an employee is receiving workers’ comp benefits. 

In addition, S. 261 would provide for retirement based only upon 
employment performed before an employee’s injury. These two 
issues combined could result in many individuals experiencing ex- 
treme financial hardship with very small annuities and without 
health benefits. Another unintended consequence is that individ- 
uals with the least amount of service at the time of their injury 
and who would not meet annuity requirements would not be sub- 
ject to S. 261, and therefore, would receive much higher benefits 
than injured employees with more service. 

While the conversion concept applies to all claimants regardless 
of their retirement system, S. 261 only applies to employees cov- 
ered by CSRS and FERS. However, there are numerous retirement 
systems that cover Federal employees such as the Foreign Service 
or Federal Reserve. To fully cover all individuals the system 
change concept would require that these retirement plans be 
amended. 

Senate 261 could be amended to provide a more equitable change 
from the workers’ comp program to a retirement system, but it 
would be very complicated. Equity would require a retirement ben- 
efit comparable to what the individual would have received had 
their employment not been interrupted by an injury or illness. 

This would require a formula for adjusting service credit and an- 
nual salary. It also would be necessary to address the loss of Social 
Security and TSP for the compensation period. Additionally, each 
Federal retirement system that covers individuals under FECA 
would have to be modified based upon its particular benefit provi- 
sions. 

While the conversion concept would require only minimal admin- 
istrative resources for implementation, the system change concept 
would require major changes utilizing substantial resources. 

One year ago today, in fact. President Obama signed an Execu- 
tive Order (EO) to increase Federal employment of individuals with 
disabilities, and in February I testified before the Subcommittee 
about OPM’s efforts in this area. 0PM partners with agencies 
across the Federal Government, including OWCP, to provide train- 
ing on the Executive Order, recruitment strategies, reasonable ac- 
commodation policies and procedures. 

Agencies are making strides toward the President’s goal of hiring 
more people with disabilities over the next 5 years. And, in fact, 
just last week, Gary and I held a joint meeting at 0PM with all 
of the individuals who are implementing the plans at their agen- 
cies, as well as all of the workers’ comp re turn- to- work POWER ini- 
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tiative representatives, to make sure that they were aware that 
there are opportunities for people who want to return to work, they 
can, and we can accommodate them. 

In conclusion, 0PM supports the Administration’s efforts to re- 
form FECA in an equitable and fair manner. We welcome the op- 
portunity to work with the Subcommittee to address our concerns. 
Thank you. 

Senator Akaka. Thank you very much, Ms. Griffin. Mr. Stein- 
berg, will you please proceed with your statement? 

STATEMENT OF GARY STEINBERG, i ACTING DIRECTOR, OF- 
FICE OF WORKERS’ COMPENSATION PROGRAMS, U.S. DE- 
PARTMENT OF LABOR 

Mr. Steinberg. Thank you. Chairman Akaka. I appreciate the 
opportunity to discuss the Federal Employees’ Compensation Act 
today. On behalf of Secretary Solis, I would like to share a set of 
balanced proposals that would enhance her ability to assist bene- 
ficiaries to return to work, provide a more equitable array of bene- 
fits, and generally modernize the program. 

Almost 95 years ago. Congress enacted FECA to provide workers’ 
compensation coverage to all Federal employees and their survivors 
for disabilities or death due to work-related injuries or illness. The 
faces of FECA include the postal worker who is hurt when his mail 
truck is hit while delivering the mail, the Federal Bureau of Inves- 
tigation (FBI) agent injured or killed in the line of duty, and the 
Veterans Affairs (VA) nurse who hurts her back while lifting pa- 
tients. 

DOL’s Office of Workers’ Compensation Programs has worked 
hard to administer the program fairly, objectively, and efficiently. 
We seek to continuously improve the quality and service delivery 
to our customers, enhance internal and external communication, 
and reduce costs to the taxpayer. 

We have made major strides in disability management that have 
resulted in significant reductions in the average number of work 
days lost from the most serious injuries. Over the last 10 years, the 
average number of days lost due to serious injuries has declined by 
over 20 percent, producing an annual savings of over $53 million. 

Our administrative costs are only 5 percent of the total program 
cost, well below the average of all State self-insurance programs 
which is over 11 percent. To further improve FECA, we have made 
comprehensive recommendations to Congress. I wish to highlight 
some of those major recommendations now. 

To help injured employees return to work, we request authority 
to start vocational rehabilitation activities without waiting until an 
injury is deemed permanent in nature. We seek a mandate to de- 
velop a return-to-work plan with claimants early in the rehabilita- 
tion process, and the authority to deploy an assisted reemployment 
program with Federal agencies, similar to the program we have 
successfully implemented with the private sector companies. 

The proposed changes will also have a positive impact on the 
government’s ability to achieve the President’s Executive Order on 


^The prepared statement of Mr. Steinberg appears in the appendix on page 31. 
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hiring individuals with disabilities as well as protecting our work- 
ers and ensuring reemployment, the POWER initiatives. 

We also suggest changes to the benefit structure. For example, 
the payment of schedule awards for loss or loss of use of a limb, 
of one’s sight or hearing is often complicated and, thus, often de- 
layed. Although not intended as replacement for economic loss, 
payments are based on the employee’s salary. So a letter carrier 
who has a knee impairment is compensated at less than half of her 
GS-15 manager for the very same injury. 

We think these awards should be paid by DOL concurrently with 
wage loss compensation made more rapidly, and to be fair, they 
should be calculated at a uniform level for all employees. We also 
propose to increase benefit levels for burial expenses, as well as fa- 
cial disfigurements. 

Under current law, the majority of injured workers receive wage 
replacement at 75 percent of their salaries, tax-free, and Cost of 
Living Adjusted (COLA’ed). This rate is higher than the take-home 
pay of many Federal workers, and can serve as an obstacle to the 
Department’s efforts to encourage workers to make that hard and 
sometimes painful effort to overcome their injuries and return to 
work. 

We, therefore, recommend shifting the benefit level, for the ma- 
jority of claimants, to 70 percent rather than 75 percent. To provide 
equity with other Federal employees, we also recommend estab- 
lishing a lower conversion rate for beneficiaries beyond retirement 
age, which would more closely mirror OPM’s retirement rate. Both 
changes would be prospective in nature. 

In addition, elements of the statute need to be changed signifi- 
cantly to further reduce processing time. For example, the current 
statute increases the compensation rate for anyone with a depend- 
ent from the standard 66 and two-third rate to a rate of 75 percent. 
Paying all non-retirement age beneficiaries at 70 percent would 
simplify the process by eliminating the continuing need to obtain 
and validate documents regarding dependent eligibility. 

A single rate would be simpler and more equitable and would 
significantly reduce and provide savings to the tajqjayer. This 
change alone, over a 10-year period, would produce a $500 million 
savings. My written testimony outlines other important provisions 
that would streamline and improve the program. 

In summary, while FECA is a model workers’ compensation sys- 
tem, it has limitations that need to be addressed. The reform we 
suggest today is not new. It has been proposed by the current and 
previous Administrations. We believe it is careful, balanced, reflec- 
tive of good government, and would bring the program into the 
21st century. Thank you again for the opportunity to talk with you 
today and I look forward to answering any questions you have. 

Senator Akaka. Thank you for your statement, Mr. Steinberg. 
Mr. Sherrill, would you please proceed with your statement? 
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STATEMENT OF ANDREW SHERRILL, i DIRECTOR, EDUCATION, 

WORKFORCE, AND INCOME SECURITY, U.S. GOVERNMENT 

ACCOUNTABILITY OFFICE 

Mr. Sherrill. Thank you, Chairman Akaka. I am pleased to he 
here today to discuss issues related to potential changes to FECA, 
which provides critical wage loss compensation and other benefits 
to Federal employees who are unable to work due to injuries sus- 
tained on the job. 

Concerns have been raised that Federal employees on FECA re- 
ceive benefits that may be more generous than under the tradi- 
tional retirement system and that the program may incentivize in- 
dividuals to remain on the rolls well beyond retirement age. 

Over the last 30 years, there have been numerous proposals to 
change FECA, and more recent options for revising the program for 
older beneficiaries are similar to those that we have discussed in 
prior work. My statement today discusses stakeholder views sur- 
rounding previous proposals for change and policy questions and 
issues that still merit consideration today in crafting legislation to 
change benefits for older beneficiaries. 

In 1996, we reported that a perception among many that older 
FECA beneficiaries were receiving overly generous benefits had 
generated two types of proposals to change benefits once individ- 
uals reached retirement age. The first type would convert FECA 
benefits to Federal retirement benefits at retirement age. A bill re- 
cently introduced in the Congress includes a similar approach re- 
quiring FECA recipients to retire upon reaching Social Security 
age. 

A second type of proposal involves converting FECA wage loss 
benefits to a FECA annuity. The Department of Labor has recently 
proposed a similar change that would reduce FECA benefits for re- 
tirement-age recipients to 50 percent of their gross salary at the 
time of injury. 

In our past work, we have noted that proponents for change felt 
that reforms were necessary to control escalating costs and to en- 
sure benefit equity. Those in opposition were concerned that benefit 
reductions would cause economic hardships, reduce incentives for 
employers to manage claims or develop safer work environments, 
and that age discrimination posed a possible legal challenge. 

In soliciting views from various experts and stakeholders, we 
identified a number of issues that merit consideration in crafting 
legislation to change benefits for older FECA beneficiaries. In going 
forward. Congress may wish to consider the following questions as 
it addresses current reform proposals. 

First, how would benefits be computed? For some proposals, as 
in the FECA annuity option, calculating the FECA benefits may be 
fairly simple. One issue for a FECA annuity option is whether it 
should be designed to achieve a certain benchmark, for example, to 
approximate a taxable retirement annuity. 

Converting FECA benefits to a retirement benefit may be more 
complex as it could involve varying retirement benefits depending 
upon the specific provisions, the different retirement systems, and 
the individual’s circumstances. For example, consideration of more 


^The prepared statement of Mr. Sherrill appears in the appendix on page 45. 


VerDate Nov 24 2008 1 1 :06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00011 Fmt 6633 Sfmt 6633 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


8 


complex adjustments may be necessary to address extended time 
out of the workforce and other variables. 

Second, which FECA beneficiaries would be affected and should 
some workers be exempt under some proposals such as those al- 
ready on the rolls or those who are ineligible for Federal retire- 
ment? 

Third, what criteria would initiate a benefit change? Would age 
or retirement eligibility alone trigger events or would you need sec- 
ondary criteria such as a delayed transition period for those at or 
near retirement age who may recently have been injured, but still 
have strong prospects for recovery and return to work? 

Fourth, how would other benefits be treated such as survivor and 
medical benefits under a reform system and who would administer 
the benefits? 

And finally, the critical question of how would benefits be fund- 
ed. The FECA annuity option likely would remain funded under 
the traditional FECA charge-back system. In contrast, converting 
FECA benefits to retirement benefits may result in funding short- 
falls for the retirement benefits and warrant consideration of alter- 
native funding options. 

In conclusion, FECA continues to play a vital role in providing 
compensation to Federal employees who are unable to work be- 
cause of injuries sustained while performing their duties. Prior and 
current reform proposals continue to raise a number of important 
issues with implications for both beneficiaries and Federal agencies 
responsible for administering the program. 

While not exhaustive, the analytical framework and questions 
posed in our prior report are still relevant today and can help all 
stakeholders and interested parties better understand the program 
complexities and key issues to consider as they move forward in as- 
sessing specific proposals for change. 

As you may know, we have ongoing work examining various 
issues related to FECA benefits for older beneficiaries, but are not 
yet at the stage of having preliminary findings and we look forward 
to working with both labor and 0PM as we move forward with 
those analyses. That concludes my statement. I would be happy to 
answer any questions. 

Senator Akaka. Thank you very much for your statements. My 
first question is for Mr. Sherrill. Your testimony discusses GAO 
work from 1996 

Mr. Sherrill. Correct. 

Senator Akaka [continuing]. That looked at similar proposals to 
reduce benefits to FECA recipients who were over retirement age. 
As your statement notes, many of the same questions raised by 
that report have not been answered and remain relevant today. I 
am especially interested in your testimony on how benefits will be 
calculated and funded under a retirement conversion proposal like 
S. 261. Could you please elaborate on the complexities of calcu- 
lating and funding retirement benefits under such a conversion? 

Mr. Sherrill. Certainly. Let me first talk about the calculation 
of the benefits. The first issue is whether or not to make any ad- 
justments for people with regard to their retirement benefits, and 
if you make adjustments, you could treat the time on FECA as if 
the beneficiary had actually worked, either by giving credit for 
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years of service or increasing the salary base depending on wage 
increases or inflation. 

Another question is whether you make any adjustments for fore- 
gone contributions to TSP or Social Security, whether you factor 
those in to provide protections or adjustments. So a number of dif- 
ferent issues along those lines. 

With regard to the funding of retirement benefits, to the extent 
that there are shortfalls in the amount that agencies and individ- 
uals have contributed, if we are going to provide retirement bene- 
fits, there are different options to consider. One would be to have 
agencies pay lump sum payments at conversion for these new re- 
tirement benefits. That may be costly. 

Another option is to have agencies pay as you go, where they 
would make annual payments for these retirement benefits. There 
is also the option of having the agency and the employee continue 
retirement contributions before conversion, in order to provide ad- 
ditional sources of funding for this as well. Thus there are a lot of 
different factors to be considered. 

Senator Akaka. Thank you for that response. Ms. Griffin, in your 
testimony, you mentioned that moving retirement age FECA recipi- 
ents over to the Federal retirement system could not only dramati- 
cally reduce their monthly payments, but also leave some of them 
without health insurance. Why is that? And is there some way to 
ensure that disabled employees do not lose their health coverage? 

Ms. Griffin. Well, not if we want to convert them over into re- 
tirement as S. 261 suggests because individuals are only entitled 
to continue health care benefits in retirement if they retire imme- 
diately after separation from employment, and these folks will all 
be in sort of a Catch 22 where they will already be out of the sys- 
tem by the time they retire. So they will not, by law, be eligible 
for health benefits. 

Senator Akaka. I see. Mr. Steinberg, if FECA recipients were 
transferred to the Federal retirement system from FECA, how 
would this change impact their other FECA benefits such as bene- 
fits for medical costs resulting from their injuries? 

Mr. Steinberg. They would still be eligible to receive the com- 
pensation for the medical costs. The point that concerns us even 
more is the fact that many of these individuals who have achieved 
retirement age still have the capacity to return to work and we are 
working with them in terms of vocational rehabilitation. We are 
working with them in terms of treatment of their injuries and ill- 
nesses. 

We believe we have the opportunity to help them return to work. 
If they were to move to the 0PM retirement rolls, we would pre- 
clude that opportunity. So we will continue to support with the 
other benefits, but again, I think the big cost is the fact that we 
have lost the return to work opportunity for these individuals. 

Senator Akaka. Thank you. Ms. Griffin, your statement briefly 
mentions that under S. 261, FECA recipients who concurrently 
apply for FEES disability would have their first benefit adjusted 
for additional service time and, hence, the average salary, while 
others would not. Would you please discuss why that is, as well as 
why a formula to adjust length of service and salary would be nec- 
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essary if FECA recipients were transferred to Federal retirement 
programs? 

Ms. Griffin. And this is, as you said, under FERS? 

Senator Akaka. Yes. 

Ms. Griffin. Well, the FERS system, because it is more com- 
plicated than the GSRS, we have the TSP contribution as well as 
the Social Security piece. Those contributions will not be made 
while the person is out on workers’ comp. So those folks will really 
be in a more difficult situation under S. 261 if they are then con- 
verted over into retirement. Is that what you were asking? 

Senator Akaka. Yes. Thank you. Mr. Steinberg, as you know, 
under S. 261, FECA recipients who are not eligible for FERS or 
GSRS could remain on FECA at retirement age. This means that 
employees, with just a few years of service, might receive dramati- 
cally higher lifetime benefits than those who served long enough to 
vest in the pension system. 

In contrast, the Administration proposal would apply uniformly 
to all FECA recipients. Will you please discuss why you propose to 
standardize benefits at retirement age and discuss any concerns 
you have with converting to Federal retirements? 

Mr. Steinberg. The question is very insightful. The reality is 
that there are three different cohorts of individuals that would be 
affected. I think, as Ms. Griffin has characterized, you have the in- 
dividuals who have not worked for the government long enough to 
be eligible for GSRS or FERS. They would stay on FECA. Under 
our proposal, they would receive 50 percent of their salary at the 
time of their injury. 

The individuals who just exceed the threshold have had very lit- 
tle opportunity to contribute to their retirement plan, both Social 
Security, FERS, as well as the Thrift Savings Plan, so they would 
be the ones impacted the most and be in a rather dire strait. 

The third category is those individuals who have worked a large 
portion of their career become injured. They would have a fair 
amount of investment, but still, there would be a difference be- 
tween the 50 percent, or currently the 75 percent, and where they 
would likely be given their FERS contributions. 

We believe that the standard rate is fair, it is equitable, it brings 
the injured individual at retirement age to a level that far more 
closely equates to the retirement level of their colleagues who have 
worked their entire career, whether it is GSRS or FERS. 

Senator Akaka. Thank you. Ms. Griffin, from your testimony, it 
sounds like there would be a number of complicated administrative 
challenges to converting FECA recipients to the Federal retirement 
system. 0PM already struggles with delays in retirement proc- 
essing and has been increasing its retirement staffing. Would 0PM 
need additional resources and staff to deal with these new adminis- 
trative burdens? 

Ms. Griffin. Absolutely. Not only would we need more staff, but 
the changes to the computer systems — I mean, we are currently 
having difficulty modernizing the system as it is. To then further 
complicate it with these changes to all the different systems that 
exist would cause, I think, great difficulty and a fair amount of re- 
sources to actually implement. 
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Senator Akaka. Ms. Griffin, the Department of Labor has indi- 
cated that reducing the FECA benefit to 50 percent at retirement 
age will give a FECA recipient a benefit comparable to what they 
would have received at retirement had they been able to continue 
working. 

If Congress considers reducing the FECA benefits at retirement 
age, it is essential to ensure that the conversion is fair and does 
not leave disabled elderly employees worse off financially than they 
would have been if they had not been injured. Has 0PM compared 
retirement benefits at different pay levels in both FERS and CSRS 
to the proposed reduced FECA benefit? 

Ms. Griffin. It is actually difficult. We looked at this and it is 
actually difficult to do a real straight comparison because there are 
a lot of variables that are unknown such as whether somebody is 
contributing to TSP and how much they are contributing and those 
types of things what is taxable and what is not. 

But if you do sort of a rough look at people at different levels, 
you really do see that there is a comparable way of approaching 
this by exactly what Department of Labor is proposing, looking at 
what they would end up with at 50 percent of what they were earn- 
ing, what their high three would be before they actually went out 
on workers’ comp. 

And we think it is actually quite fair. But there are the vari- 
ables, and we can provide something to you that does a rough esti- 
mate and we have that here, but there really are variables such 
as income tax and Social Security and the TSP contribution. 

Senator Akaka. Well, thank you for that. I would ask you to 
please provide your analysis 

Ms. Griffin. OK. We could do that. 

Senator Akaka [continuing]. For the Committee. Thank you. Mr. 
Steinberg, an important difference between the Administration’s 
proposal and S. 261 is that the Administration’s proposal would 
apply the changes in benefit rates only to new injuries and new 
claims, while S. 261 would retroactively apply to past injuries. 

Will you please discuss why the Administration proposed only 
prospective benefit changes as well as any concerns you would have 
with retroactive changes? 

Mr. Steinberg. We believe that the prospective approach pro- 
vides a level of fairness and equity. The individuals have a sense 
of expectation. At this point we have a large number of individuals 
who are on our rolls that have planned for that level as they move 
into the older spectrum of age. 

Changing things immediately would cause a hardship to them, or 
have the potential to cause a hardship for them. Individuals who 
are currently Federal employees, understanding that the rate will 
be lowered and should they become injured or ill, as soon as they 
joined our rolls, they would understand that this would be their 
level of wage replacement once they achieve retirement. 

They would be in a better position to be able to plan for their 
retirement given that circumstance. Again, as Christine has indi- 
cated, they are not in a position to be able to contribute to Social 
Security, to FERS, and to Thrift Savings. This is what they rely 
on. This will allow them to much better prepare for their future. 
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Senator Akaka. Thank you. Mr. Sherrill, your testimony raises 
an interesting issue about some possible unintended consequences 
of S. 261. For instance, you note that someone over retirement age 
who gets injured at work could be forced into retirement even 
though they might otherwise have been able to recover and quickly 
return to work. 

Will you please elaborate why this would occur, as well as any 
thoughts you have on how it could be avoided? 

Mr. Sherrill. This relates back to the issue that Mr. Steinberg 
talked about, which is the importance of focusing on the return to 
work of older beneficiaries when that is a possibility, and I earlier 
made reference to the idea of whether it would be appropriate to 
have secondary criteria to deal with such cases. 

If the primary criteria would be that there should be a change 
or a conversion at the retirement age, you would be concerned also 
about people who might be close to that, maybe recently injured, 
but do have a potential to return to work. 

So you might want to consider a provision to have them transi- 
tion to retirement or to a different benefit either at retirement age 
or, for example, after 5 years of FECA benefits or so that there 
would be opportunities for them to have return to work activities 
and to get back into employment. 

Senator Akaka. Thank you. Ms. Griffin, I appreciate this Admin- 
istration’s focus on improving Federal employment opportunities 
for people with disabilities. I believe you deserve a lot of credit for 
providing leadership on this issue. Both Administration witnesses 
touched on this topic, but I would like you to elaborate on how the 
renewed focus on improving FECA return-to-work outcomes dove- 
tails with the President’s other disability initiatives. 

Ms. Griffin. Well, as I mentioned in my testimony, a year ago 
today, we are celebrating the anniversary of not only the 21st anni- 
versary of the Americans with Disabilities Act (ADA), but also the 
signing of the Executive Order to increase Federal employment of 
people with disabilities. 

In that Executive Order, the President, I think, was smart 
enough to include a provision in there that talks about returning 
people to work, recognizing that we do have people who, from time 
to time, do go out because of an injury, but because we are actually 
saying that we can employ — we actually have the technology to em- 
ploy the most severe people with disabilities in the Federal Govern- 
ment, who have the skills that we need to do certain jobs. 

And we can accommodate them and we have an amazing system 
for the Computer/Electronics Accommodations Program (CAP), 
which is over housed at the Department of Defense (DOD), but pro- 
vides accommodations for all employees in the Federal Govern- 
ment. So we are recognizing that we can bring the most severe — 
people with the most severe disabilities into the Federal Govern- 
ment who can do a great job and we can accommodate them. We 
have the technology to do that. 

So there is, I think, with this Executive Order, a recognition that 
maybe some of these people do not have to go out in the first place 
because we can actually talk to them about how we can accommo- 
date them, but more importantly, when they do have to go out, we 
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can bring them back easily because we can accommodate them as 
well. 

And so, this dovetails beautifully and we have been working 
closely together, really going across the country, talking to Federal 
audiences and people with disabilities about this Executive Order 
and about the ability to hire people, but also return people to work 
that are out on workers’ comp. 

The technology is amazing. It changes almost, it seems like, on 
a monthly basis and we are able to do great things with veterans 
with disabilities, people with disabilities overall, and our own Fed- 
eral workers’ comp claimants to get them back to work and accom- 
modate them. 

Senator Akaka. Thank you. Mr. Steinberg, your proposals asks 
that the Department have authority to access Social Security wage 
information to help reduce fraud by those who are working while 
still collecting FECA benefits. It is very important that personal 
Social Security information is protected, and because of that, access 
to it always has been very limited. 

My question is, how would this information sharing work and 
what safeguards would be in place to ensure this personal informa- 
tion is secure? 

Mr. Steinberg. Senator Akaka, I was at the Department of Vet- 
erans Affairs when we had the data breach, so I am only too aware 
of the importance of protecting sensitive information, personally 
identifiable information (PIT), health care information and so forth. 
But we have the responsibility to adhere to the Privacy Act. All of 
our individuals, all of our employees are well-trained and well- 
versed in the requirements associated with the Privacy Act. 

The same holds true for our interaction with the other Federal 
agencies. We have memorandum of understandings (MOUs) with 
them that also require them to protect information. What we are 
looking for here is the opportunity to move forward and gather in- 
formation from the Social Security Administration (SSA) in an ex- 
pedient manner. Right now, we have to ask permission of each 
claimant to go to SSA and have access to their earnings informa- 
tion. 

If we are afforded the opportunity to do that automatically, it 
eliminates the time of going and asking permission. It reduces the 
amount of time to then go forward to SSA. We will have an auto- 
matic ability to have access to that information. So again, we are 
able to evaluate situations of potential fraud, we are able to do it 
far quicker, but again, rest assured, we understand the Privacy Act 
requirements and we enforce that. 

Senator Akaka. Well, I want to thank you very much. To this 
panel, your statements have been valuable. It will help us move 
forward and be as fair as we can. I want to thank you very much 
for being here today and helping us do this. So thank you very 
much for coming and for your testimony. 

I would ask that our second panel of witnesses come forward. On 
our second panel this afternoon, we have Mr. Joseph Beaudoin, 
President of the National Active and Retired Federal Employees 
Association (NARFE); Mr. Ronald Watson, Consultant for the Na- 
tional Association of Letter Carriers (NALC); and Dr. Gregory 
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Krohm, Executive Director of the International Association of In- 
dustrial Accident Boards and Commissions (lAIABC). 

It is the custom of this Subcommittee to swear in all witnesses, 
and I would ask all of you to please stand and raise your right 
hand. 

Do you solemnly swear that the testimony you are about to give 
this Subcommittee is the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Beaudoin. I do. 

Mr. Watson. I do. 

Mr. Krohm. I do. 

Senator Akaka. Thank you. Let it be noted for the record that 
the witnesses answered in the affirmative. 

Let me also remind all of you that although your oral statement 
is limited to 5 minutes, your full written statements will be in- 
cluded in the record. 

Mr. Beaudoin, please proceed with your statement. 

STATEMENT OF JOSEPH BEAUDOIN,! PRESIDENT, NATIONAL 

ACTIVE AND RETIRED FEDERAL EMPLOYEES ASSOCIATION 

Mr. Beaudoin. Mr. Chairman, I am Joseph A. Beaudoin, Presi- 
dent of NARFE. Thank you for the opportunity to testify. As you 
consider legislative reforms to FECA, I urge you to pursue common 
sense reforms that improve program efficiency, achieve cost sav- 
ings, and improve fairness without reducing the basic compensa- 
tion provided to those employees unfortunate enough to suffer a de- 
bilitating injury or illness as a result of their public service. 

Current proposals by Senator Susan Collins and the DOL to re- 
duce benefits for FECA recipients at retirement age do not ade- 
quately take into account the disadvantages faced by employees un- 
able to work because of a work-related injury, leaving them worse 
off in terms of income. 

I will now discuss the current proposals. S. 261, the Federal Em- 
ployees Compensation Reform Act introduced by Senator Collins, 
would move FECA recipients to the retirement system at full Social 
Security retirement age. This presents multiple issues. 

First, there is no provision to adjust upwards the average highest 
3 years of salary to account for wage inflation. FECA recipients 
also will have lost the ability to increase their salary through 
raises and promotions. At the very least, they should receive an ad- 
justment based on the Employment Cost Index, or another wage in- 
flation indicator, to the average highest 3 years of salary for pur- 
pose of computing their annuity. 

Second, FECA recipients may not receive credit for years of serv- 
ice for the time between when they became injured and when they 
turned 62. Third, FERS-covered FECA recipients lose the ability to 
invest in a Thrift Savings Plan and receive matching contributions 
from their agencies. 

Finally, FERS-covered employees may have a reduced Social Se- 
curity benefit because they are unable to earn quarterly credits 
used to calculate Social Security benefit payments. The net effect 


^The prepared statement of Mr. Beaudoin appears in the appendix on page 59. 
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of the transition to the retirement system mandated by S. 261, as 
written, would be reductions in benefits for many FECA recipients. 

We would like to thank Senator Collins for demonstrating a will- 
ingness to work with us and maintaining an open dialog with re- 
spect to FECA reforms. 

Next, the DOL proposes to reduce FECA recipients’ basic com- 
pensation benefit to 50 percent of their gross salary at the date of 
injury, still tax-free, when they reach full Social Security retire- 
ment age. 

While this proposal provides a retirement level income closer to 
that of current retirees, it still does not fully account for disadvan- 
tages faced by FECA recipients, notably for many of the same rea- 
sons S. 261 does not foregone raises and promotions, lost matching 
contributions, and reduced Social Security benefits. While the 
framework of DOL’s proposal offers more economic security than S. 
261’s, it still short-changes FECA recipients. 

Last, H.R. 2465, the Federal Workers’ Compensation Moderniza- 
tion and Improvement Act, provides a fairer, more considered ap- 
proach to reform that achieves cost savings without reducing the 
basic benefits paid to employees who suffer a debilitating injury as 
a result of their public service. 

The legislation combines much needed adjustments to compensa- 
tion for the worst case injuries and illnesses and common sense 
measures that should improve the processing of claims and reduce 
improper payments and save money. H.R. 2465 represents a model 
of the best path to reform, one that will achieve cost saving and 
improve fairness and garners broad, bipartisan support. 

In conclusion, current proposals to take money away from indi- 
viduals who are irrefutably unable to work because they were in- 
jured as a result of their public service, fail a basic fairness test. 
If those individuals had the choice, they would be healthy and 
working and preparing for a retirement of choice, rather than of 
necessity. FECA reforms need not and should not sacrifice basic 
principles of fairness in the name of achieving cost savings. 

Mr. Chairman, I want to thank you for inviting us to testify 
today. 

Senator Akaka. Thank you very much, Mr. Beaudoin. Mr. Wat- 
son, will you please proceed with your statement? 

STATEMENT OF RONALD WATSON, i CONSULTANT, NATIONAL 
ASSOCIATION OF LETTER CARRIERS, AFL-CIO 

Mr. Watson. Good afternoon. Chairman Akaka. 

Senator Akaka. Good afternoon. 

Mr. Watson. I am pleased to testify today on behalf of the nearly 
290,000 members of the National Association of Letter Carriers. 
Thank you for the invitation. 

NALC welcomes the prospect of reform to the Federal Employees 
Compensation Act, provided that it does not result in unfair harm 
to the injured workers the Act was designed to protect. In our view, 
some of the proposed reforms meet this test; others do not. For in- 
stance, there is a proposal to level wage loss compensation to 70 
percent for all injured workers. 


^The prepared statement of Mr. Watson appears in the appendix on page 67. 
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Proponents argue that 75 percent tax-free often exceeds the pre- 
injury take-home pay, and thus creates a return-to-work disincen- 
tive that needs to be eliminated. We disagree with that. A 1998 
GAO report examined FECA wage loss compensation, measured as 
a percentage of pre-injury take-home pay. One analysis indicated 
about 10 percent of claimants received compensation that exceeded 
pre-injury take-home pay, and that 10 percent consisted of only the 
highest paid employees. 

Moreover, significantly, the analysis excluded all claimants who 
had established wage earning capacity determinations. Thus, the 
argument that wage loss compensation often far exceeds pre-injury 
take-home pay seems unsupported. 

Additional points are relevant in assessing return-to-work dis- 
incentives. Loss of benefits is one. Generally, workers are moti- 
vated by benefits as well as pay when making employment deci- 
sions. FECA beneficiaries lose significant benefits. Upon placement 
in a leave-without-pay status by an employing agency, lost benefits 
include annual leave, sick leave, TSP advantages, over-time oppor- 
tunities, promotion prospects, and other pay increase potentials. 

After separation by the employing agency, additional lost bene- 
fits include Social Security credits for FEES employees, CSRS and/ 
or FERS annuity credits, higher health benefit plan rates, higher 
basic Federal Employee Group Life Insurance (FEGLI) rates for 
postal employees, loss of step increases, and loss of union-nego- 
tiated contractual protections. 

These losses are substantial. We believe there is no need to re- 
duce the current 75 percent rate to address perceived return-to- 
work disincentives. Instead, there is a need to address OWCP poli- 
cies that may foster disincentives for employing agencies to return 
injured employees to work. 

Since 2007, the Postal Service National Reassessment Program 
(NRP) has resulted in the withdrawal of thousands of previously 
provided limited duty jobs. The NALC has aggressively challenged 
many of those withdrawals through our contractual grievance arbi- 
tration system. 

These are cases involving injured workers who are able to do 
some work and want to work, even though most are receiving 
OWCP wage loss compensation. Despite the availability of limited 
duty work, they are not allowed to work by the Postal Service. 

An example: It involved a letter carrier who had injured his foot 
on the job. OWCP authorized surgery. A chronic infection of the 
bone resulted from that surgery. As a result, he was medically re- 
stricted to very little walking. He could not deliver a route, but he 
could stand and sort mail. For many years, the Postal Service ac- 
commodated him. 

Then local management withdrew that limited duty job and 
placed him on leave without pay (LWOP). The sorting work he had 
been doing was reassigned to temporary employees. He began re- 
ceiving wage loss comp from OWCP, but he also immediately filed 
a grievance to get his job back with the Postal Service, and he 
never stopped fighting until he succeeded in that. 

The argument that the 75 percent compensation rate creates a 
disincentive for return to work is wholly inconsistent with the 
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NALC’s recent experience, which includes hundreds and hundreds 
of injured letter carriers fighting to get their jobs back. 

Mr. Chairman, that concludes my testimony. Thank you for the 
opportunity and I welcome any questions that you may have. 

Senator Akaka. Thank you very much, Mr. Watson. Dr. Krohm, 
will you please proceed with your statement? 

STATEMENT OF GREGORY KROHM, i Ph.D., EXECUTIVE DIREC- 
TOR, INTERNATIONAL ASSOCIATION OF INDUSTRIAL ACCI- 
DENT BOARDS AND COMMISSIONS 

Mr. Krohm. Good afternoon. Chairman Akaka. It is a pleasure 
to be here. I am the Executive Director of the International Asso- 
ciation of Industrial Accident Boards and Commissions. My organi- 
zation, founded in 1914 at the inception of workers’ compensation 
in this country, has existed for the purpose of educating and net- 
working with our member States to develop better workers’ com- 
pensation systems. 

So it is a pleasure to be here to talk about State workers’ com- 
pensation. That will be the focus of my remarks. I am not here to 
testify on any particular legislative proposal, but to offer some in- 
sights that my member states in the United States’ workers’ com- 
pensation systems, have learned through the years. 

I would like to begin by comparing and contrasting State benefits 
with some FECA program benefits, again, just for the sake of infor- 
mation only. I will begin with medical payments. Medical payments 
are very similar across the States. They provide medical care, as 
necessary, to cure and relieve the consequences of a work injury or 
illness, so a wide variety of licensed medical providers can provide 
the care. The injured worker is not subject to co-payments or bal- 
anced billing. 

So in that respect, in many respects, it is similar to the FECA 
program. States differ, however, very widely on the employer’s or 
employee’s rights to manage the care and how it is delivered to 
them in their choice of medical providers. As I understand it, 
FECA allows the claimant unlimited choice of medical providers 
and does not have guidelines or treatment protocols similar to what 
many States have. This seems to me to be a difference. 

Temporary disability, temporary total disability (TTD) benefits 
are the second most common form of claimants in State workers’ 
compensation. It is, by far, the most uniform type of indemnity 
benefit paid by States. Generally, States pay 66% percent of pre- 
injury wages. Four States pay a larger percentage; Texas, New Jer- 
sey, and Oklahoma pay 70 percent; and Ohio pays 72 percent. 

There are four States that have a different formula based on, 
quote, spendable or after-tax income. TTD is usually paid for the 
length of disability or until maximum medical improvement is 
achieved, although some States, not a few, have weekly limits 
ranging in the area of 100 to 700 weeks as a higher limit on how 
many weeks of TTD can be paid. 

TTD is usually capped about somewhere around the State aver- 
age weekly wage (SAWW), and this is adjusted in some States, plus 
or minus 25 percent. The income continuation feature of FECA is 


^The prepared statement of Mr. Krohm appears in the appendix on page 74. 
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without any counterpart in State workers’ compensation. Now, it is 
true that some private sector employers offer sick leave benefits 
and short-term disability insurance that would ease the cash-flow 
crunch of an injured worker for that disability waiting period that 
is almost always imposed in State workers’ compensation, usually 
in the range of 3 to 8 days of a waiting period. 

An unusual feature of FECA is the increase in percentage of 
wage replacement from 66% to 75 percent for cases where there is 
at least one dependent. This would be very unusual, in fact non- 
existent, in State programs, to have that much of a benefit adjust- 
ment in the TTD payment for a dependent. 

Permanent partial disability (PPD) benefits are a very, very large 
percentage of the payout in State workers’ compensation. And in 
fact, for all permanent disability payments for the State using a 
country-wide number, claims with permanent disability constitute 
only about 38 percent of all claims in State work comp systems, but 
generate 80 percent of the indemnity payouts. So they are a very 
large percentage of the indemnity payouts in State systems. 

PPD payments, in State systems are based on scheduled benefits 
or unscheduled benefits, scheduled benefits being a specific amount 
of indemnity is paid for the loss of use of a body part or a bodily 
system, and unscheduled benefits are based on some other form of 
assessment of impairment, usually made by a medical doctor, usu- 
ally using the American Medical Association (AMA) impairment 
guidelines. 

Twenty-nine States pay impairment based on — the PPD rates 
would be based on something very similar to the TTD rate, and 
other States adjust that rate by age, occupation, or other factors, 
the severity of injury, perhaps. And 45 States place limits on the 
number of weeks payable or the total dollars payable for PPD. 

PPD, as a general rule, is very different across the States. It is 
one of the peculiarities of the State workers’ compensation system, 
that they have not been able to agree on any degree of uniformity 
on how to compensate for permanent partial disability. 

Permanent total disability (PTD) is, again, very difficult to sum- 
marize across States. There is much variation. As of 2010, 33 
States offered lifetime permanent total disability payments similar 
to FECA. Twenty-one had some form of automatic or formula-based 
cost of living escalator, not always as uniform and automatic as 
FECA’s. 

And many States eliminate permanent total disability benefits if 
the claimant resumes gainful employment. I should also add to my 
testimony that many States, in lieu of permanent disability pay- 
ments, settle the — the responsible payer will settle the case with 
a lump sum negotiated settlement. So many cases of severe perma- 
nent disability never end up as a permanent total case. They are 
settled out with a lump sum payment. That degree of settlement 
with a lump sum payment varies widely by State. 

So there are significant differences between the State programs 
and FECA. By way of comparison, I have provided in my prepared 
testimony some statistics prepared by the National Council on 
Compensation Insurance (NCCI), which I will not read here but 
provided for your information only. 
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Next I would like to touch upon an issue that often arises in 
State workers’ compensation, the relationship between benefit de- 
sign and claim duration and cost. There is significant evidence that 
the richness of a disability benefit will affect claiming behavior. 
The richer the benefits — richer benefits are often associated with 
more positively — more positive or larger claiming behavior or dura- 
tion of indemnity. 

This should not be a surprise to us because it seems only natural 
that if the cost of reporting a work injury and staying out of work 
becomes higher, more claims will not be reported and/or the injured 
worker will come back to work more quickly. 

For example, a case that I was familiar with when I worked with 
plumbing contractors, it was very clear that small plumbing con- 
tractors had very few workers’ compensation claims, at least in 
normal construction periods, because plumbers could make a lot 
more money even working injured, hurt, very hurt in some cases, 
than reporting the claim because there was just more money to be 
made as a plumber than there was on workers’ compensation. So 
as the expression goes, they would play hurt. 

I provided in my testimony a chart^ taken from a 2010 National 
Council on Compensation report on benefit features in 37 States 
and the median days of disability for lost time claims. 

I have looked at that chart, I have studied it carefully, as I have 
in many other contexts studied these particular benefit design fea- 
tures, and I must say I cannot see an easy correlation between 
things like the cap on TTD payments and the percentage of State 
average weekly wage that one might get in TTD payments, or, even 
for that matter, the days of the waiting period, whether 3, 5, 7 or 
8. I cannot see an easy relationship between those benefit design 
features and the disability duration days. 

Now, I earlier said that benefit design does make a difference. 
I firmly believe that. Incentives do count, they do matter. But it is 
not an easy relationship. The National Council on Compensation 
Insurance often does studies at the request of State governments 
for their actuaries to make considered opinions as to how benefit 
design changes are going to affect claiming behavior. 

They not only consider historic relationships and the objective 
facts of past claims, but they also try to bring into their consider- 
ation estimates of behavioral changes in claimants, both in terms 
of frequency of claiming behavior and the duration of their time 
away from work. 

Senator Akaka. Dr. Krohm, will you please 

Mr. Krohm. So I only add that to my testimony to say that I 

Senator Akaka. Dr. Krohm, will you please summarize your 
statement. 

Mr. Krohm. Pardon me, please? 

Senator Akaka. Will you please summarize your statement? 

Mr. Krohm. OK. I will then go into my final part of my com- 
ments which is to state a strong plea, if you will, for the impor- 
tance of disability management. From everything I can see, OWCP 
does place emphasis on disability management return-to-work. I 
think this is a very important component of workers’ compensation. 


^The chart referenced by Mr. Krohm appears on page 78. 
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It is a difficult thing to achieve. There is no easy formula on dis- 
ability management and return-to-work. It requires a lot of coordi- 
nation and hard work, but those efforts of coordination and hard 
work are well worth it because it is good for injured workers to be 
returned to work, presumably their pre-injury employer, as soon as 
possible. 

I am firmly convinced that it is in the best interest of workers; 
it improves their health. The therapeutic healing benefits of return- 
to-work are pretty well-established, and I think it is a very impor- 
tant feature to controlling cost in workers’ compensation. With 
that, I will conclude my testimony. 

Senator Akaka. Thank you very much. Dr. Krohm. Mr. Beaudoin 
and Mr. Watson, you both expressed some concerns with proposals 
to change the FECA benefit structure, but a willingness to support 
reforms that are fair to the injured workers that FECA was de- 
signed to protect. You both have members who were hurt serving 
this country and who rely on workers’ compensation benefits. 

Would you please elaborate on how you believe these proposals 
could impact disabled employees who are unable to work after a 
work-related illness or injury, and what must be done to ensure 
fairness? Mr. Beaudoin. 

Mr. Beaudoin. Yes, sir. We believe that the Senate Bill 261, as 
it is proposed, will cause problems with our workers. No. 1, it is 
a failure to account for disadvantages faced by FECA recipients. 
There are no adjustments of highest 3-year salary to account for 
wage inflation, so their income can never grow. 

They are not credited for years of service between the time they 
got injured and when the retirement age of 62 arrives. Again, there 
is no — they cannot grow in their income. The Civil Service Retire- 
ment System disability annuities do not increase for credit for serv- 
ice. 

The recipients lose the matching contributions to the TSP, which 
again affects their future income, present and future income, and 
since they cannot work, they cannot get Social Security or gain 
more Social Security benefits so that their wages pretty much 
freeze. But under the present system, it is fairer than the Senate 
Bill 261. 

We do believe that the House Bill 2465 is a much better bill for 
us or for the government to be using. 

Senator Akaka. Thank you. Mr. Watson? 

Mr. Watson. Yes. The NALC also agrees that House Bill 2465 
encompasses fair reform measures. Regarding the major reduction 
to benefits proposals that we have seen, one I already discussed 
and that is the reduction to 70 percent for most employees, in pay- 
ment of wage loss compensation, and regarding another major pro- 
posal to reduce wages at retirement age, both found in S. 261, and 
also in the OWCP’s proposal to convert OWCP benefits to 50 per- 
cent at retirement age. 

We believe that the case has not been made for either one of 
those reductions. Clearly, S. 261 would wreak a horrible effect on 
certain employees, employees who were hurt early in their career 
and only had a few years vested in FERS retirement, for instance. 
Those employees would be devastated financially by S. 261. 
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But even the other proposal to reduce benefits to 50 percent at 
Social Security retirement age, we do not believe the case has been 
made to do that. Usually when proponents of that reduction argue, 
they argue that. Well, CSRS employees, the average CSRS retire- 
ment computes to about 60 percent of what they were earning 
when they retired. 

And then they compare that with the 75 percent tax-free. But the 
fact is that most Federal employees today are not covered by CSRS. 
The latest statistic I saw was 17 percent. So 83 percent of employ- 
ees are covered by FERS. There is a recent Congressional Research 
Service (CRS) study on FERS retirement rates that shows that — 
and, of course, FERS is a three-part retirement. There is the FERS 
annuity, there is Social Security, and then there is the Thrift Sav- 
ings Plan. 

That CRS study showed that moderate placement into TSP for 
a career of only 5 percent at a nominal return rate of 6 percent, 
that would result in a typical FERS employee receiving about 82 
percent, or even more, as their total retirement when you add up 
the Social Security component, the FERS annuity component, and 
then what you can buy in an annuity with that TSP. 

And so, that old CSRS 60 percent rate does not seem to me to — 
that is not what people are going to be facing. If they contribute 
to the TSP and compensation on FECA benefits cannot do that, 
they are going to have much higher return rates. And so, we do not 
believe that the case has been made for the reduction to 50 per- 
cent. We do not believe it is fair. 

Senator Akaka. Well, let me followup to a question with both of 
you. The Administration’s proposal to apply benefit changes only to 
future injuries and workers’ compensation claims, while S. 261, as 
drafted, would apply retroactively to FECA recipients injured in 
the past, what are your views specifically on the issue of retro- 
activity? 

Mr. Beaudoin. I am sorry. Were you asking me, sir? I thought 
you were asking Mr. Watson. 

Senator Akaka. Mr. Beaudoin. 

Mr. Beaudoin. I am sorry. We feel it is very unfair right now 
because if we look at the younger workers, they are the ones that 
are going to be affected the most. The elderly workers or the ones 
that are in retirement, the effect on them will be not as great as 
the effect on the younger workers. 

But unless the people that are disabled at a young age can in- 
crease their retirement benefits by either being able to contribute 
with the matching contributions of TSP, or they can — ^you index 
their salaries, or allow them to — their salaries to grow, if S. 261 
was put into effect, some of our members would be on poverty. 
They would not be able to pay their bills and they would go on wel- 
fare. They just would not have the income to live a normal life. 

Senator Akaka. Mr. Watson. 

Mr. Watson. The idea of making a requirement to move to re- 
tirement at a certain age. Social Security age, or to reduce OWCP 
benefits at that age, in theory, the idea that those changes would 
be prospective rather than retroactive, is more fair, would be more 
fair for the reasons I believe Mr. Steinberg testified to, to make it 
prospective because then people could plan for it. 
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However, when you look at the OWCP’s proposal, on the one 
hand, it is prospective to a degree, but there are, if you read the 
language of their proposal closely, you can see that there are cir- 
cumstances where they would bring in people. So it is not com- 
pletely prospective. It is only partially prospective. 

But even still, with OWCP’s proposal, here is what the effect 
would be. It would not be retroactive so it would not apply to all 
of those CSRS retirees who average 60 percent, but it would apply 
to all the FERS employees who might be more reasonably and fair- 
ly looking at an 80 or 90 percent replacement rate. So it does not 
make any sense. 

Senator Akaka. Thank you. Dr. Krohm, I understand that the 
majority of States have workers’ compensation benefits that are 
similar to FECA in that they are payable for the duration of the 
disability with no reduction at retirement age. 

Do you know if any of these States have considered reductions 
at retirement age, and why they have opted to continue coverage 
for the life of a permanently disabled recipient? 

Mr. Krohm. As I said, 33 percent of the — it should be 33 States 
have lifetime benefits. I have seen no discussion of any of those 
States changing that, and I have been looking at State laws pretty 
carefully since about 2000. There has been no discussion of that. 
It just seems to be a very settled part of the law in those States. 

Senator Akaka. Mr. Watson, your testimony indicates that 
NALC members who are on FECA generally want to return to 
work if they can. 

Mr. Watson. Yes. 

Senator Akaka. And will even fight for a limited duty job when 
it is taken away. What barriers have you seen for returning to 
work, both at the Postal Service and, more generally, in the current 
FECA program? And do you believe the Administration’s reform 
proposals would improve return-to-work outcomes for your mem- 
bers? 

Mr. Watson. I think that the Postal Service makes decisions 
based on financial calculations, so that in the past, it has been our 
experience or our belief that the Postal Service calculated a typical 
injured employee is paid 75 percent wage loss compensation. 
OWCP has about a 5 percent overhead rate and they charge the 
Postal Service. 

So the Postal Service paid 80 percent to have a guy sit at home. 
And as a result of that, we believe the Postal Service calculated it 
is better for us to get some work, even if the guy, for instance, a 
letter carrier, he cases his route, he goes out and delivers it. He 
has a leg injury. Now he cannot walk very much, and so all he can 
do is limited duty. He can only do part of his job, and maybe even 
then he is not as efficient as he used to be or perhaps as some oth- 
ers. 

But the Postal Service used to calculate, since we are going to 
pay 80 percent anyway of the guy’s salary, we might as well get 
some work out of him and have him work. We will pay him 100 
percent, but he will be here at work and we can assign him limited 
duties. That is the way it used to be. 

We believe they made a different calculation now and it flowed 
right from their transformation plan in 2002. The Postal Service 
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made this big plan way back then, big, big blue book, and one of 
the parts of the plan was to make an agreement with OWCP to 
have vocational rehabilitation of employees that was very con- 
densed. 

And so, what they hoped for, what they planned for with that 
was to have employees who were found by OWCP to be vocational 
rehabilitated, and so a wage earning capacity would be placed on 
them. And what that means is, the FECA does not provide for 75 
percent of your date of injury salary. That is not what it says. It 
provides for 75 percent of your date of injury salary minus your re- 
maining capacity to earn wages. 

And so what we find OWCP doing now is sometimes, many 
times, they will say to a letter carrier who is not provided limited 
duty by the Postal Service, we are going to help you find a job as 
a customer service rep for 3 months, and at the end of that period, 
we are going to determine that the job of customer service rep is 
available in your commute area and it pays $10 an hour, so you 
have a $400-a-week remaining wage earning capacity. 

Once they do that, OWCP no longer pays 75 percent of the date 
of injury salary. They pay 75 percent of the date of injury salary 
minus that ability to earn those wages, and that is true if the indi- 
vidual is able to obtain that employment or not. And we believe 
that is the calculation the Postal Service has made, and we think 
that is a major impediment to our efforts to allow employees who 
are injured on the job at the Postal Service to continue their ca- 
reers in the Postal Service. It is that kind of thing that we are fac- 
ing and dealing with. 

The other part of your question. Chairman Akaka, was what 
about the Administration’s proposals. We think that reductions in 
benefits such as to 70 percent and reductions at the retirement age, 
that those reductions of the cost to an employing agency like the 
Postal Service are only going to increase the incentives of employ- 
ers to not provide limited duty work. And so, we are concerned 
about many of those proposals. 

Senator Akaka. Thank you, Mr. Watson. Mr. Beaudoin, I would 
like to hear your thoughts on this as well. In your experience, do 
your members who are on FECA generally want to return to work 
and when they are able to their job, their old job, or to a more lim- 
ited job duty? Do you think the reforms in the Department of La- 
bor’s proposal will help improve return-to-work incentives? 

Mr. Beaudoin. Chairman Akaka, the workers or the members 
that we have would definitely like to return to work if they were 
able to so that they can increase in their retirement, they can have 
dignity, they can be model citizens. But in the Department of Labor 
proposal, there is a significant reduction in retirement age benefits 
for all recipients. 

And as we talked about before, the proposal fails to take into ac- 
count disadvantages faced by the FECA recipients and that is, as 
we talked about also, the loss of ability to increase salary through 
raises and promotions and the loss of the contribution to TSP, and 
the recipients have lost the Social Security benefits. 

But if I could, I would like to give you an example of one of our 
members who has experienced a problem. This lady began working 
as a seasonal temporary employee for the Postal Service in 1993 
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and became a career employee in 1998. Fifteen years on the job 
with repetitive motions and continual heavy lifting left her with a 
serious back injury resulting in immobility, severe pain, and inabil- 
ity to work. 

At the time of her injury, she was about 41 years old, earned 
about $53,300 a year, or $4,441 a month. Her FECA benefit on that 
salary is about $2,931 per month, but a FERS retirement annuity 
for a high three salary of $53,300 on 15 years of service is only 
$666 per month. 

Even if she were to receive credit for years of service for time out 
of work between the ages of 41 and 62, her annuity would only be 
about $1,758 per month, a significant reduction from her FECA 
benefit. Furthermore, she has little savings in her Thrift Savings 
Plan, only $12,000, hardly enough to make a serious contribution 
to her retirement age. 

Her injury causes her enough pain and discomfort and losing her 
FECA benefits would cause even more. We do not believe that Sen- 
ate Bill 261 should be considered because of the loss of wages that 
she will experience, as well as others. 

Senator Akaka. Thank you. Mr. Watson, the Administration pro- 
posed expanding an authority to reimburse employers that provide 
suitable employment to injured Federal workers, to allow reim- 
bursement to Federal agencies that hire these workers. Do you be- 
lieve this proposal would help open a broader range of opportuni- 
ties for your members who are able to return to work? 

Mr. Watson. We have very serious misgivings about that pro- 
posal. We are certainly in favor of broadened opportunities, but we 
are afraid that the actual effect of this proposal would be to encour- 
age the Postal Service to withdraw limited duty job offers even 
more, and that is for a couple of reasons. 

One of the major concerns we have with this proposal that DOL 
has made includes — well, the proposal includes a provision that al- 
lows the office to begin to require vocational rehabilitation services 
after 6 months, even if the injured worker has not yet fully recov- 
ered as much as they are going to recover from the injury. 

So currently, the law regarding the FECA provisions regarding 
vocational rehabilitation only require an employee to undergo and 
cooperate with it once they have reached maximum medical im- 
provement (MMI), once they have recovered, once their disability is 
determined to be permanent. 

And so, the proposal of the DOL is to include requiring employ- 
ees to do vocational rehabilitation, even though they have not 
reached that MMI point. And the problem with that is that there 
are restoration rights that employees have right now. It is based 
in the FECA and the implementing regulations are found at 5 
C.F.R. 353, and those restoration provisions hold that if an em- 
ployee totally recovers within 1 year or if they reach MMI within 
1 year, then their rights to restoration to employment with the em- 
ployer at the time of the injury are much greater than if they reach 
those points after 1 year. 

And so, this proposal is potentially going to result in letter car- 
riers being required to undergo vocational rehabilitation; that is to 
say, get ready for a different job when they very well may have res- 
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toration rights within the Postal Service if they do reach MMI or 
fully recover within 1 year. 

So we are afraid what that is going to do is encourage the Postal 
Service to do even more of what it has heen doing, which is not pro- 
viding limited duty to injured letter carriers. We are very con- 
cerned about that. 

Senator Akaka. Thank you very much. This question is for the 
panel and I would like to begin with Dr. Krohm. So before we close 
this hearing, I would like to give each of you the opportunity to dis- 
cuss any additional thoughts or highlight what you believe are the 
most important issues we should keep in mind as we consider re- 
forms to FECA. We will now start with Dr. Krohm. 

Mr. Krohm. Thank you. Well, as we have heard, incentives can 
be tricky, they matter, they matter for both employees and they 
matter for both — and the employer. Getting them right requires 
hard work, but I think it is worth the effort because getting the in- 
jured worker back to work, preferably with the pre-injury em- 
ployer, preferably in a job situation as close as possible to their pre- 
injury employment, is the way to go. 

It is the gold standard for the best State systems that I know of, 
and I think it probably would apply just as well to the FECA pro- 
gram. Vocational rehabilitation is a good idea. It is necessary at 
times, but it would not be my first choice. It would be getting the 
injured worker back to work on light duty, modified duty with the 
pre-injury employer as soon as possible. 

Absent any medical restriction to the contrary, that could be the 
day after injury. There is no arbitrarily long waiting period that 
should be used to get the injured worker back to work at their pre- 
injury employer. 

Senator Akaka. Thank you. Mr. Watson. 

Mr. Watson. Yes, I agree with Mr. Krohm that it is very impor- 
tant that injured workers have the opportunity to return to work 
as soon as medically called for, and ideally with the employer at 
the time of injury. I believe that is very important. And I think in 
order to achieve that goal, there are two things that could be done, 
now that we are dealing with FECA reform, and that is to address 
two very major issues. 

One is the issue of loss of wage-earning capacity determination, 
sometimes called Wage-Earning Capacity (WEC). The two terms 
mean the same thing. That is a major, major issue for us. 

What we have is letter carriers who have had a loss of wage- 
earning capacity determination made based on a limited duty job 
in the Postal Service which is later withdrawn and then, because 
of that WEC determination, they receive no benefits from OWCP, 
none. They get nothing. They have no pay from the Postal Service, 
they have no benefits from OWCP. They lose their health benefit 
plan. 

That is happening and that needs to be addressed. And I think 
we have an opportunity to do that since we are discussing FECA 
reform. 

And the other related issue that I think we could try and address 
is the responsibilities of employing agencies to provide work for in- 
jured workers. There is very little in the FECA right now regarding 
that. The implementing regulations, such as they are, are found in 
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5 C.F.R. 353, and I think that we could do a lot of good by address- 
ing those. Thank you. 

Senator Akaka. Thank you. Mr. Beaudoin. 

Mr. Beaudoin. Chairman Akaka, the Federal workers who par- 
ticipate in FECA would do anything to turn back the clock and be 
working without injury. But that is not their reality. That is why 
the least we can do for the trauma they have suffered is com- 
pensate them fairly. 

We have looked at Senate Bill 261. We feel that is a start, but 
a start in the wrong direction. We have looked at the DOL and 
DOL has some good things in it, whereas, they would look into the 
fraud, look into the improper payments, but again, that is not as 
good as the House bill. 

Also, the House Committee on Education and Workforce re- 
quested a report from the GAO to study the impact of the DOL pro- 
posal on FECA recipients. We strongly request that they wait and 
consider that GAO report before moving forward with any type of 
legislation. 

But the present House bill, H.R. 2465, is the most fairest method 
there is for our injured workers and members who are on FECA, 
and we would request that one be the model that your Committee 
starts to work from and then expand upon it. Thank you. 

Senator Akaka. Well, thank you very much, Mr. Beaudoin. I 
want to thank our witnesses today for your thoughts and your rec- 
ommendations. I look forward to continuing to work with my col- 
leagues and with all of you to make changes to improve FECA 
while ensuring that those with work-related injuries and illnesses 
are treated fairly and receive the benefits they deserve. 

The hearing record will remain open for 2 weeks for Members to 
submit any additional statements or questions or for members of 
the public who wish to submit additional written testimony. What 
you have done today will certainly help us as we continue to work 
on this legislation and we want to continue working with you, as 
I said, to keep it fair and to give our workers what they deserve. 
So thank you very much again. This hearing is now adjourned. 

[Whereupon, at 3:54 p.m., the hearing was adjourned.] 
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SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT MANAGEMENT, THE 
FEDERAL WORKFORCE, AND THE DISTRICT OF COLUMBIA 
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on 

‘EXAMINING THE FEDERAL WORKERS’ COMPENSATION PROGRAM FOR 
INJURED EMPLOYEES” 


July 26, 2011 


Chairman Akaka, Ranking Member Johnson, and Members of the Subcommittee: 

Thank you for the opportunity to testify today regarding the Office of Personnel Management’s 
(OPM’s) views on retirement issues related to legislative reform proposals to the Federal 
Employees Compensation Act (FECA). Administered by the Department of Labor’s Office of 
Workers' Compensation Programs (OWCP), FECA is a robust program that provides workers’ 
compensation coverage to approximately 2.8 million Federal civilian employees, including those 
in the U.S. Postal Service. 

I will defer to the Department of Labor (DOL) to provide a more comprehensive overview of the 
various FECA reform proposals. However, I look forward to discussing OPM's support of a 
workers’ compensation system that is equitable to employers and employees, concerns with 
retirement changes under FECA reform proposals, and efforts to improve opportunities for 
Federal employment of individuals with disabilities. 
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Statement of Christine M. Griffin 
Deputy Director 

U.S. Office of Personnel Management 
July 26, 20tf 

Proposals to Reform FECA 

The current workers’ compensation system provides a reasonable benefit comparable to an 
employee’s income when they were able to work. When an employee reaches retirement age, 
however, the FECA benefits in many instances are more generous compared to what the 
employee would receive as a retiree. While retirement eligible employees under FECA have the 
right to elect coverage under their retirement plan, there is little incentive to do so because the 
workers’ compensation benefits far exceed those benefits available under employees’ retirement 
plans. The average Federal employee voluntarily retiring under the Civil Service Retirement 
System (CSRS) receives an annuity of about 60 percent of their “high-three’’ average salary, 
most of which is taxable, compared to a tax free 75 percent or 66.66 percent FECA benefit. 
Therefore, the vast majority of long-term FECA claimants remain on the FECA rolls well past 
retirement age. 

To address the retirement equity issue under FECA, the DOE and Senator Susan Collins have 
offered two different reform proposals. The President’s budget request for fiscal year 2012 
proposes reforms to the current FECA program that would standardize FECA benefits, allow for 
a retirement conversion benefit, and result in cost savings. The proposal from DDL would 
reduce a retirement eligible FECA claimant’s benefits to 50 percent of their gross salary at date 
of injury (with cost of living adjustments), a level closer to what their retirement benefit would 
have been after a career of service This concept has the advantage of simplicity and uniformity 
of coverage. Regardless of an individual’s particular retirement system, the claimant would be 
treated fairly and equitably upon reaching retirement age. In addition, FECA claimants would 
not change coverage systems from workers’ compensation to one of the retirement programs. 

The President’s budget estimates the FECA reform proposal would have Government-wide 
savings of more than $400,000,000 over ten years. 

Legislation introduced by Senator Collins, S. 261, the Federal Employees’ Compensation 
Reform Act. would take retirement eligible individuals off the compensation rolls and place them 
onto retirement rolls. We have strong concerns with the approach taken by S. 261, which we 
have detailed below, and believe that the approach offered by the DOL proposal represents a 
more fair and equitable treatment under FECA reform. 

The House Education and the Workforce Committee recently approved a biparti.san FECA 
reform bill, H.R. 2465. which incorporates portions of the Administration’s FECA proposal, but 
does not affect issues with retirement. As such, we will not comment on the legislation at this 
time. 


Comments on S. 261, the Federal Employees’ Compensation Reform Act 

S. 261 would require a system change, and at Social Security retirement age, FECA benefits 
would terminate if the individual were eligible for a CSRS or Federal Employee Retirement 
System (FERS) annuity. The bill, however, makes no provision for any other retirement changes. 
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statement of Christine M. Griffin 
Deputy Director 

U.S. Office of Personnel Management 
July 26, 2011 

Employees and employers do not make retirement contributions, including into Social Security 
or the Thrift Savings Plan (TSP) for those employees enrolled in FERS, while an employee is 
receiving workers compensation benefits. While the conversion concept would deal with all 
individuals receiving compensation regardless of their retirement system, S. 261 would only 
apply to employees covered by CSRS and FERS. However, while CSRS and FERS do cover the 
majority of Federal employees, there are numerous retirement systems that cover Federal 
employees such as the Foreign Service or Federal Reserve. To fully cover all individuals, the 
system change concept would require that these retirement plans be amended. 

As drafted, S. 261 would provide for retirement based only upon employment performed before 
an employee’s injury. This could result in many individuals being placed in extreme financial 
hardship with a very small annuity and without health benefits. While differences would depend 
upon circumstances, it would be plausible that a $4,000 per month beneficiary could be 
converted to a $300 per month annuitant with no health benefits. Another possibly unintended 
and inequitable consequence is that individuals with the least amount of service at the time of 
their injuries and who would not meet annuity requirements would not be subject to S. 261 and 
therefore would receive much higher benefits than injured employees with more service. 

Even though individuals who concurrently apply for FECA benefits and FERS disability benefits 
will have their FERS benefit recomputed at age 62 with added service credit and an enhanced 
average salary, such individuals will still suffer from the loss of Social Security and their TSP for 
the period of disability. 

It would be possible to amend S. 261 to equitably provide for individuals subject to change from 
the workers’ compensation program to a retirement system, but to do so would be very 
complicated. Presumably, equity would require that a system change benefit yield a retirement 
benefit comparable to what the individual would have received had their employment not been 
prematurely interrupted by an injury or illness. This would require a formula for adjusting 
service credit and annual salary. Furthermore, since FERS is only one tier of a three-tier 
retirement plan, addressing the loss of Social Security and TSP for the compensation period 
would also be necessary. Additionally, each Federal retirement system that covers individuals 
under FECA would have to be individually modified based upon its particular benefit provisions. 
While the conversion concept would require only minimal administrative resources for 
implementation, each and every retirement system would require major changes utilizing 
substantial resources under the system change concept. 

Improving Workers Compensation and Employment for People with Disabilities 

0PM supports improving workers compensation for employees that have been injured during 
their employment, and the agency strongly supports efforts to improve employment for people 
with disabilities. One year ago today. President Obama signed Executive Order (E.O.) 13548 to 
Increase Federal Employment of Individuals with Disabilities, in February, I testified about 
OPM’s efforts to improve Federal employment of people with disabilities. 0PM continues to 
partner with agencies across the federal government, including DOL’s OWCP, to provide 
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Statement of Christine M. Griffin 
Deputy Director 

U.S. Office of Personnel Management 
July 26, 2011 

comprehensive training for federal agencies on: the E.O.; model recruitment strategies; 
reasonable accommodation policies and procedures; the Department of Defense’s program to 
provide free accommodations to all Federal employees with disabilities; and DOL’s return to 
work strategies. Agencies are making strides toward the President’s goal of hiring 100,000 
people with disabilities over the next five years. They arc beginning aggressive efforts to tap into 
the tremendous talents of people with disabilities, a long neglected segment of our society with a 
lot to offer the Federal government. 


Conclusion 


0PM supports the Administration’s efforts to reform FECA in an equitable and fair manner. We 
believe that S. 261 would have potentially unintended and inequitable consequences. We 
welcome the opportunity to work with the Committee to address our concerns. 

Again, I thank you for the opportunity to be here, and 1 am happy to answer any questions that 
you may have. 
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STATEMENT OF 

GARY STEINBERG 
ACTING DIRECTOR 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS 
U.S. DEPARTMENT OF LABOR 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT MANAGEMENT, 
THE FEDERAL WORKFORCE, AND THE DISTRICT OF COLUMBIA 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 

UNITED STATES SENATE 


July 26, 2011 


Chairman Daniel Akaka. Ranking Member Ron Johnson, and Members of the 
Subcommittee: 

My name is Gary Steinberg, and I am the Acting Director of the Department of Labor’s 
(DOL) Office of Workers’ Compensation Programs (OWCP). OWCP administers a 
number of workers’ compensation programs, including the Federal Employees’ 
Compensation Act (FECA), which covers 2.7 million Federal and Postal workers and is 
one of the largest .self-insured workers' compensation systems in the world. 

1 appreciate the opportunity to discuss legislative reforms to FECA that would enhance 
our ability to assist FEC.A beneficiaries to return to work, provide a more equitable array 
of FECA benefits, and generally modernize the program and update the statute. Almost 
95 years ago. on September 7. 1916, Congress enacted FECA to provide comprehensive 
Federal workers’ compensation coverage to all Federal employees and their survivors for 
disability or death due to an employment injury or illness. FECA’s fundamental purpose 
is to provide compensation for wage loss and medical care, facilitate return to work for 
employees who have recovered from their injuries, and pay benefits to survivors. The 
faces of FECA include the Postal worker whose mail truck is hit while delivering mail. 
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the Federal Bureau of Investigation (FBI) agent injured or killed in the line of duty, the 
Department of Veterans' Affairs nurse who hurts her back while lifting patients, and the 
Federal employee injured in the recovery efforts in Japan. All of these employees will 
receive benefits provided by this Act. 

Since FECA has not been significantly amended in over 35 years, there are areas where 
the statute could be improved. Thus we have developed a number of proposals to reform 
and maintain FECA as the model workers’ compensation program for the twenty-first 
century. In the 2012 Budget we estimated 10-year savings of around $400 million, but 
we think the potential savings are likely higher. After briefly discussing the current 
status of the FECA program, 1 am pleased to outline possible changes to the statute for 
consideration. 

Many of the proposals are based on the results of studies by the program, the Government 
Accountability Office (GAO), the Inspectors General, as well as discussions with 
stakeholder organizations over the past 20 years. Recently, we have shared these 
proposed changes with staff of this and other Congressional committees and various 
outside parties such as representatives of Federal employee unions and members of the 
disability community. 

FECA Today 

Benefits under the FECA arc payable for both traumatic injuries (injuries sustained 
during the course of a single work shift) and occupational di.sease due to sustained 
injurious exposure in the workplace. If OWCP’s review of the evidence determines that 
a covered employee has sustained a work-related medical condition, the FECA program 
provides a wide variety of benefits including payment for all reasonable and necessary 
medical treatment; compensation to the injured worker to replace partial or total lost 
wages (paid at two-thirds of the employees’ salary or at three-fourths if there is at least 
one dependent); a monetary award in cases of permanent impairment of limbs or other 
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parts of the body; medical and vocational rehabilitation assistance in returning to work as 
necessary; and benefits to survivors in the event of a work related death. 

FECA benefits are based upon an employee’s inability to earn pre-injury wages with no 
time limit on wage loss benefit duration as long as the work-related condition or 
disability continues; the amount of compensation is based upon the employee’s salary up 
to a maximum of GS-15 Step 10. More than 70% of FECA claimants are paid at the 
augmented (three-fourths) level. As workers’ compensation benefits, they are tax free; 
long-term benefits are escalated for inflation after the first year of receipt. 

FECA is a non adversarial system administered by OWCl^. While employing agencies 
play a significant role in providing information to OWCP and assisting their employees 
in returning to work, the adjudication of FECA claims is exclusively within the discretion 
given to the Secretary of Labor by statute and is statutorily exempt from court review. 
Claimants are provided avenues of review within OWCP through reconsideration and 
hearing as well as an appellate forum, the Employees’ Compensation Appeals Board 
(ECAB), a quasi-judicial appellate board within the DOL. completely independent of 
OWCP. 

FECA benefits are paid out of the Employees’ Compensation Fund and most are charged 
back to the employee’s agency. During the 2010 chargeback year, which ended on June 
30, 2010, the Fund paid more than $1.88 billion in wage-loss compensation, impairment, 
and death benefits and another $898,1 million to cover medical and rehabilitation 
services and supplies. These totals include outlays for non-chargeable costs for war risk 
hazards that total $86.2 million, primarily for overseas Federal contractor coverage under 
the War Hazards Compensation Act (WHCA). Benefits paid have remained relatively 
stable at these levels for the past 1 0 years, with the exception of war risk hazard 
payments. In addition, the administrative costs to manage the program have consistently 
averaged a very modest 5% of total outlays. 
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Although the program is almost 95 years old, OWCP’s administration of FECA is by no 
means antiquated. All new claims are electronically imaged into a sophisticated 
paperless claims management system. Video and teleconferencing options are available 
to claimants to expedite the OWCP appeals process. Electronic Data Interchange 
capabilities are utilized by many of the program’s agency partners. A secure, web-based 
electronic document-filing portal is currently under development; this new access will be 
deployed later this year and for the first time will be available to all system stakeholders, 
including injured workers and their physicians. This new tool will further reduce reliance 
on paper documents and shrink data input and imaging costs while speeding claim 
processing and reducing administrative costs. 

Maintaining Program Integrity 

OWCP actively manages the FECA program so that benefits are properly paid. After a 
case is accepted as covered, OWCP monitors medical treatment for consistency w'ith the 
accepted condition — if more than a very brief disability is involved, OWCP often assigns 
a nurse as part of our early nurse intervention program to assist with the worker’s 
recovery and facilitate the return-to-work effort. If disability is long-term, but the 
claimant can work in some capacity, a vocational rehabilitation counselor may be 
assigned to the case. 

Once a claim is accepted for ongoing, periodic payments, injured workers are required to 
submit medical evidence to substantiate continued disability (either annually or on a two 
or three year schedule for those less likely to regain the ability to work). Injured workers 
must cooperate with OWCP-directed medical examinations and vocational rehabilitation, 
accept suitable employment if offered and annually report earnings and employment 
(including volunteer work) as well as the status of their dependents and any other 
government benefits. OWCP claims staff carefully review these submissions and can 
require claimants to be examined by outside medical physicians to resolve questions on 
the extent of disability or appropriateness of medical treatment such as surgery. OWCP 
also conducts monthly computer matches with the Social Security Administration (SSA) 
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to identify FECA claimants who have died so that payments can be terminated to avoid 
overpayments. 

In addition, OWCP has conducted program evaluation studies to identify areas for 
process and policy improvements. 1 noted earlier some of our case processing 
improvements. Based on the resulting recommendations and our claims experience, we 
have also improved how the program approaches disability management and return to 
work. The program’s early nurse intervention and quality case management initiatives 
are particularly noteworthy as the program evolves to reflect a renewed focus on return to 
work We have partnered with the Occupational Safety and Mealth Administration 
(OSHA) and our federal agencies to improve timely filing of claims and reduce lost 
production days. As result of these efforts, the average number of days lost as a result of 
the most serious injuries each year has declined from 195 days in 1996 to 156 in 2010. 

By speeding the average time to return to work in these cases, OWCP saves the 
government millions of dollars just in the first year of the injury; this also helps to avoid 
long term disability that can last for years thereafter. 

A History of Performance 

Under most circumstances FECA claims are submitted by employees to their employing 
agency, which completes the agency information required on the form and forwards the 
claim to OWCP. Over the past 5 years, an average of 1 33,000 new injury and illness 
claims were filed annually and processed by OWCP. The acceptance rate for new injury 
claims was 85%. Eighty-four percent (84%) were submitted within program timeliness 
standards of 10 working days and approximately 95% were processed by OWCP within 
program timeliness standards which vary depending on the complexity of the injury. 
Few'er than 1 5,000 of the accepted claims per year involve a significant period of 
disability. Eighty-five percent (85%) of claimants return to work within the first year of 
injury and a total of 89% return to work by the end of the second year. Due in part to 
OWCP’s efforts to return injured employees to work, less than 2% of ail new injury cases 
remain on the long-term compensation rolls two years after the date of injury. Currently, 
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approximately 45,000 injured workers have long term ongoing disability benefits for 
partial or total wage loss, which they receive every 4 weeks. Some 15,000 are 66 years 
of age or older. (It should be noted however, that of this 1 5,000, over 7,000 have been 
determined to have no return-to-work potential, largely because of the substantial nature 
of their disability.) 

FECA Reform 

As 1 have discussed, OWCP has made significant administrative and technical changes to 
improve the administration of FECA. These changes were legally permissible w ithin the 
existing statutory framework and had a demonstrable effect in advancing our progress. 
The current FECA reform proposal embodies certain reforms that can only be gained 
through statutory amendment that transforms FECA into a model twenty-first century 
workers’ compensation program, increasing equity and efficiency while reducing costs. 
These amendments fall within three categories; 

• Return to Work and Rehabilitation 

• Updating Benefit Structures 

• Modernizing and Improving FECA 

Return to Work and Rehabilitation 

The proposal that we have crafted for consideration would provide OWCP with enhanced 
opportunities to facilitate rehabilitation and return-to-work while simultaneously 
addressing several disincentives that may impact timely return to w'ork by applying a new- 
set of benefit rates prospectively to new injuries and new claims for disability occurring 
after enactment of the FECA amendments. 

We propose additional statutory tools that would enhance OWCP’s ability to return 
injured workers to productive employment. While FECA currently has the authority to 
provide vocational rehabilitation services and to direct permanently injured employees to 
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participate in vocational rehabilitation, we suggest removing the permanency limitation 
in the statute to make clear that such services are available to all injured workers and that 
participation in such an effort is required. It is generally accepted and consistent with our 
experience that the earlier the claimant is involved in a vocational rehabilitation and a 
Return-to-Work program, the greater likelihood of a successful and sustained return to 
work post injury. 

The proposal would amend FECA to explicitly allow for vocational rehabilitation, where 
appropriate, as early as six months after injury. It provides OWCP the authority to 
require injured claimants unable to return to work within six months of their injury to 
participate with OWCP in creating a Return-to-Work Plan where appropriate. The 
Return-to-Work Plan would generally be implemented within a two-year period. This 
provision would send a strong signal to all Federal workers, whether injured or not. that 
the Federal government as a model employer is committed to doing everything it can to 
return employees to work as early as possible. 

Our proposal would also amend FECA to provide permanent authority for what we call 
Assisted Reemployment. Assisted Reemployment is a subsidy designed to encourage 
employers to choose qualified rehabilitated workers whom they might otherwise not 
hire. As disabled Federal workers with skills transferable to jobs within the general labor 
market may prove difficult to place due to economic factors. Assisted Reemployment is 
designed to increase the number of disabled employees who successfully return to the 
labor force by providing wage reimbursement to potential employers. Recent DOE 
appropriations bills gave OWCP the authority to provide up to three years of salary 
reimbursement to private employers who provide suitable employment for injured federal 
workers. Our data from our currently limited private sector program show that when we 
enter into an Assisted Reemployment agreement with a private employer, the employee is 
permanently hired by that employer at or beyond the 3 year period over 55% of the time. 
Of the employees not working for the same employer, approximately half are working 
with other employers. Because most Federal employees desire continued employment 
with the Federal government, our proposal to expand this program to the Federal sector 
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would significantly increase its appeal and effectiveness. We are working closely with 
0PM and our partner agencies to actively seek re-employment opportunities for Federal 
workers who become disabled as a result of work related injuries or illnesses. These 
provisions would assist with that effort and comport with and support the Presidenf s 
Executive Order 1 3548 to increase hiring of individuals with disability in the Federal 
government. Under this proposal, OWCP would reimburse in part the salaries paid by 
Federal agencies that hire workers with work-related injuries. 

Return to work following an injury is often a difficult, painful process, requiring physical, 
mental and emotional adjustments and accommodations. If a workers' compensation 
system contains disincentives to return to work, that difficult transition back to work will 
occur more slowly, or in some cases, not at all. Where the medical evidence of ability to 
work is ambiguous and returning to work would require an employee to overcome actual 
physical limitations, these disincentives will exact a high price. That high price means a 
more costly program, lost productivity to the employing agency, and, for the workers 
themselves, disrupted lives and diminished self-esteem. 

As currently structured. FECA creates direct disincentives to return-to-work in two 
significant ways. The first and most far-reaching is that while the basic rate of FECA 
compensation, 66 2/3%, is comparable to most state systems, many Federal employees 
receive an augmented benefit. 75%, if they have at least one dependent. Computed at 
75% tax free, FECA benefits often exceed the employee’s pre-injury take home pay. 

Few state systems provide any augmentation for dependents, and none approaches the 
Federal level. 

Since the 75% compensation rate can result in benefits greater than the injured worker’s 
usual take home pay, we also suggest amending FECA to provide that all claimants 
receive compensation at one uniform level of 70%. This compensation adjustment would 
remove disincentive to return to work, respond to equity concerns, and significantly 
simplify adminLstration by greatly reducing documentation requirements for claimants 
and eliminating potential overpayments that can occur due to changes in dependency 

8 


VerDate Nov 24 2008 


11:06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00042 Fmt 6601 Stmt 6601 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


39 


status. At this level compensation would remain quite adequate. A similar rate reduction 
is also proposed in death claims. 

A second significant disincentive to return to work is created by the disparity that exists 
between the level of retirement benefits, provided by the OPM, received by most Federal 
employees and the level of long-term FECA benefits for retirement age FECA recipients. 
Under current law, the thousands of long-term FECA beneficiaries who are over normal 
retirement age have a choice between Federal retirement system benefits and FECA 
benefits, but they overwhelmingly elect the latter because FECA benefits are typically far 
more generous. OPM informs us that the average Federal employee retiring optionally 
on an immediate annuity under the Civil Service Retirement System will receive about 
60% of their “high-three" average salary, most of which is taxable, compared to a tax free 
75% or 66.66% FECA benefit. The newer Federal Employees' Retirement System is 
designed to provide a comparable level of retirement replacement income from the three 
parts of its structure. Because returning to w'ork could mean giving up a FECA benefit in 
favor of a lower OPM pension amount at eventual retirement, injured workers may have 
an incentive to consciously or unconsciously resist rehabilitation and instead, in certain 
cases, may cling to the self-perception of being “permanently disabled." In any event, 
the considerable difference between FECA benefits and OPM retirement benefits results 
in certain FECA claimants receiving far more compensation in their post retirement 
years than if they had completed their Federal careers and received normal retirement 
benefits like their colleagues. This disparity also suggests that a statutory remedy is 
needed. 

This proposal provides claimants with a “Conversion Entitlement Benefit" upon 
reaching regular Social Security retirement age (and after receiving full benefits for at 
least one year) that would reduce their wage-loss benefits to 50% of their gross salary at 
date of injury (with cost of living adjustments), but would still be tax free. This benefit 
more closely parallels a regular retirement benefit, as opposed to a full wage-loss benefit, 
so that FECA recipients are not overly advantaged in their retirement years compared to 
their non-injured counterparts on OPM retirement. An injured worker receiving this 
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retirement level conversion benefit would no longer be subject to several of the sanction 
provisions outlined in the FECA, such as forfeiture for failure to report earnings or the 
requirement to seek/accept suitable employment or participate in vocational 
rehabilitation. Even at this reduced rate, however, an injured worker would still be 
required to substantiate continuing injury-related disability or face suspension of 
compensation benefits. 

Updating Benefit Structures 

We also propose a number of changes to the current FECA benefit structure. One relates 
to the schedule award provision, which is designed to address the impact of impairment 
on an individual’s life function, such as the loss of vision, hearing, or a limb. Impairment 
is permanent, assessed when an individual reaches maximum medical improvement, and 
is based upon medical evidence that demonstrates a percentage of loss of the affected 
member. Each member, extremity or function is assigned a specific number of weeks of 
compensation and the employee’s salary is used to compute his or her entitlement to a 
schedule award. This payment structure results in considerable disparities in 
compensation; for example, a manager is paid far more than a letter carrier for loss of a 
leg even though the impact on the letter carrier may in reality be far more severe. In that 
instance, a GS-1 5 would receive twice what a GS-7 receives for the same loss of ability 
to get around, engage in recreational activities, etc., for this permanent impairment. 
Paying all schedule awards at the rate of 70% of $5.3,630 (the equivalent of the annual 
base salary of a GS II step 3) adjusted annually for inflation would certainly be more 
equitable. 

Similarly, allowing injured workers to receive FECA schedule award benefits in a lump 
sum concurrently with FECA wage loss benefits for total or partial disability would 
provide a more equitable benefits structure for claimants. The current process is 
complicated and convoluted, often leaving injured workers frustrated and confused. It 
also can generate substantial unnecessary administrative burdens, as schedule award 
payments cannot be paid concurrently with FECA wage-loss benefits. To avoid the 
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concurrent receipt prohibition some eligible claimants may elect 0PM disability or 
retirement benefits, which they are allowed to receive for the duration of a schedule 
award. When the schedule award expires, they may elect to return to the more 
advantageous FECA wage-loss benefits. While they are collecting OPM benefits, OWCP 
and employing agency efforts to assist the employee in returning to work are stymied. In 
addition to switching to OPM benefits during the period of a schedule aw ard, claimants 
can also switch back and forth between benefit programs over the life of a claim. As a 
result of these overly complex provisions and benefit streams, claimants sometimes do 
not return to work as early or as often as they could. By allowing concurrent receipt of 
these benefits, the claimant is timely compensated for the loss to the scheduled member 
and switching back and forth between OPM and OWCP benefits for this reason is 
eliminated. This allows a return-to-work or vocational rehabilitation effort to continue 
uninterrupted, thereby improving the chances of a successful return to employment. 

Finally, this proposal increases benefit levels for funeral expenses and facial 
disfigurement, both of which have not been significantly updated since 1949, to bring 
FECA in line with increases in other workers' compensation statutes. 

Modernizing and Improving FECA 

Because FECA has not been amended in over 35 years, updates are needed to modernize 
and improve several provisions of the statute. One such change was made several years 
ago but only applied to workers employed by the U. S. Postal Service (USPS). in order 
to discourage the filing of claims for minor injuries that resolve very quickly, state 
workers' compensation programs generally impose a waiting period before an injured 
worker is entitled to wage-loss compensation. Because of the way in which the 1974 
amendments to FECA adding the “Continuation of Pay’' provisions were drafted, the 
waiting period under FECA for traumatic injuries was effectively moved after the worker 
has received 45 days of “Continuation of Pay," thus defeating the purpose of a waiting 
period. The Postal Enhancement and Accountability Act of 2006 amended the waiting 
period for Postal employees by placing the three-day waiting period immediately after an 
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employment injury; we suggest placing the three-day waiting period immediately after an 
employment injury for all covered employees. 

Another longstanding concern addressed by the proposal relates to the application of 
FECA subrogation provisions to claims. Workers’ compensation systems generally 
provide that when a work-related injury is caused by a negligent third party the worker 
who seeks damages from that third party must make an appropriate refund to the 
workers’ compensation system. As a result of the way in w'hich the 1974 “Continuation 
of Pay’’ provision was drafted, OWCP cannot include amounts paid for Continuation of 
Pay in calculating the total refund to OWCP when a recovery is received by a FECA 
beneficiary from a third party. 

OWCP also seeks the authority to match Social Security wage data with FECA files. 
While the SSA collects employment and wage information for workers, OWCP presently 
does not have authority to match that data to identify individuals who may be working 
while drawing FECA benefits. OWCP currently is required to ask each individual 
recipient to sign a voluntary release to obtain such wage information. Direct authority 
would allow automated screening to ensure that claimants are not receiving salary, pay, 
or remuneration prohibited by the statute or receiving an inappropriately high level of 
benefits. 

This proposal would also increase the incentive for employing agencies to reduce their 
injury and lost time rates. Currently the USPS and other agencies not funded by 
appropriations must pay their “Fair Share” of OWCP administrative expenses, but 
agencies funded by appropriations are not required to do so. Amending FECA to allow 
for administrative expenses to be paid out of the Employees’ Compensation Fund and 
included in the agency chargeback bill, would increase Federal agencies’ incentive to 
reduce injuries and more actively manage return to work when injuries do occur. 

To improve access to medical care, we suggest a provision that would increase the 
authority and u.se of Physicians’ Assistants or Nurse Practitioners. We suggest amending 


12 


VerDate Nov 24 2008 


11:06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00046 Fmt 6601 Sfmt 6601 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


43 


FECA to allow Physicians’ Assistants and Nurse Practitioners to certify disability during 
the Continuation of Pay period so that case adjudication is not delayed and treatment can 
be provided more rapidly. The provision allowing Physicians’ Assistants and Nurse 
Practitioners to certify disability during the Continuation of Pay period would also reduce 
the burden of disability certifications in war zone areas because access to a physician may 
be even more limited in these circumstances. 

To further address injuries sustained in a designated zone of armed conflict, FECA 
should be amended to provide Continuation of Pay for wage loss up to 135 days for such 
injuries. This increase from the standard 45 days would allow additional fle.xibility for 
claims handling in these challenging areas and is an outgrowth of a cooperative effort 
with 0PM, the Department of State and the Department of Defense to address the needs 
of deployed civilian employees. 

Conclusion 

This proposal provides a fair and reasonable resolution to the disincentives and 
inadequacies that have arisen within the current FECA statute. Since any FECA reform 
should be prospective only, it would apply to new injuries and new claims of disability 
after enactment. Injured workers currently in receipt of disability benefits would see no 
changes in their benefit level. This will allow all federal employees and federal agencies 
to embrace and adopt a more pro-aciive and progressive attilude about return to work 
and disability employment, and avoid any unfair interruption of benefits. Even with this 
prospective approach, the ten-year cost savings are estimated to be around $400 million, 
or potentially even higher. 

We believe that our proposals, if adopted, would allow all Federal employees and Federal 
agencies to embrace and adopt a more pro-active and progressive attitude about return to 
work and disability employment, and avoid any unfair interruption of existing benefit 
streams. 
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The FECA program is at a critical juncture. We have done our best to keep the program 
current and responsive to the changing world we live in through administrative, 
technological and procedural innovations and investments. Without these statutory 
reforms, OWCP’s best efforts may yield some further gains. However, we cannot 
overcome the fundamental disincentives in the current law and achieve the breakthrough 
improvements that we know are possible within the FECA program which will allow 
FECA to maintain its status as a model of workers’ compensation programs. 

The federal workforce comprises dedicated, hard working women and men that are 
committed to serving the public. OWCP is fully committed to ensuring that all injured 
workers receive the medical care and compensation they deserve, as well as the 
assistance needed to return to work when able to do so. FECA reform will enable OWCP 
to achieve those goals more effectively. 

Mr. Chairman. 1 would be pleased to answer any questions that you or the other members 
of the Committee may have. 
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Chairman Akaka. Ranking Member Johnson and Members of the 
Subcommittee; 

! am pleased to be here today to comment on issues related to possible 
changes to the Federal Employees’ Compensation Act (FECA) program, 
a topic that we have reported on in the past. At the end of chargeback 
year 2010. the FECA program, administered by the Department of Labor 
(Labor) had paid more than $1 .88 billion in wage-loss compensation, 
impairment, and death benefits, and another $898.1 million for medical 
and rehabilitation services and supplies.’ Currently, FECA benefits are 
paid to federal employees who are unable to work because of injuries 
sustained while performing their federal duties, including those who are at 
or older than retirement age. Concerns have been raised that federal 
employees on FECA receive benefits that could be more generous than 
under the traditional federal retirement system and that the program may 
have unintended incentives for beneficiaries to remain on the FECA 
program beyond the traditional retirement age. Over the past 30 years, 
there have been various proposals to change the FECA program to 
address this concern. Recent policy proposals to change the way FECA 
is administered for older beneficiaries share characteristics with past 
proposals we have discussed in prior work. In August 1996, we reported 
on the issues associated with changing FECA benefits for older 
beneficiaries.* Because FECA’s benefit structure has not been 
significantly amended in more than 35 years, the policy questions raised 
in our 1996 report are still relevant and important today. 

My statement today will focus on (1 ) previous proposals for changing 
FECA benefits for older beneficiaries and (2) questions and associated 
issues that merit consideration in crafting legislation to change benefits 
for older beneficiaries. This statement is drawn primarily from our 1996 
report in which we solicited views from selected federal agencies and 
employee groups to identify questions and associated issues with crafting 
benefit changes. For that report, we also reviewed relevant laws and 
analyzed previous studies and legislative proposals that would have 


' FECA Ixnefits are paid oul of the Employees' Compensation Fund and most are charged back to 
the employee's agency. Labor's chargeback year for FECA agency billing purposes ends .lunc 30. 
2010 . 

^GAO, Federal Employees' Compensation Act: Issues Associated With Changing Benejits for 
Older Beneficiaries, (Washington, D.C.: Aug. 14, 1996). 
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changed benefits for older FECA beneficiaries. For purposes of this 
testirYtony. we did not conduct a legal analysis to update the results of our 
prior work, but instead relied upon secondary sources such as the 
Congressional Research Service (CRS). The work on which this 
testimony was based was conducted in accordance with generally 
accepted government auditing standards. Those standards require that 
we plan and perform the audit to obtain sufficient, appropriate evidence to 
provide a reasonable basis for our findings and conclusions based on our 
audit objectives. We believe that the evidence obtained provides a 
reasonable basis for our findings and conclusions based on our audit 
objectives. 

in summary, we have reported that the perception that many retirement- 
age beneficiaries were receiving more generous benefits on FECA had 
generated two alternative proposals to change benefits once beneficiaries 
reach the age at which retirement typically occurs; (1 ) converting FECA 
benefits to retirement benefits and. (2) changing FECA wage-loss 
benefits by establishing a new FECA annuity. We also discussed a 
number of issues to be considered in crafting legislation to change 
benefits for older beneficiaries. Going forward. Congress may wish to 
consider the following questions in assessing current proposals for 
change: (1) How would benefits be computed? (2) Which beneficiaries 
would be affected? (3) What criteria, such as age or retirement eligibility, 
would initiate changed benefits? (4) How would other benefits, such as 
FECA medical and survivor benefits, be treated and administered? (5) 
How would benefits, particularly retirement benefits, be funded? 


Background 


FECA FECA is administered by Labor's Office of Workers’ Compensation 

Programs (OWCP) and currently covers more than 2.7 million civilian 
federal employees from more than 70 different agencies. FECA benefits 
are paid to federal employees who are unable to work because of injuries 
sustained while performing their federal duties. Under FECA, workers’ 
compensation benefits are authorized for employees who suffer 
temporary or permanent disabilities resulting from work-related injuries or 
diseases. FECA benefits include payments for (1 ) loss of wages when 
employees cannot work because of work-related disabilities due to 
traumatic injuries or occupational diseases; (2) schedule awards for loss 
of, or loss of use of, a body part or function; (3) vocational rehabilitation; 
(4) death benefits for survivors; (5) burial allowances; and (6) medical 
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care for injured workers. Wage-loss benefits for eligible workers with 
temporary or permanent total disabilities are generally equal to either 66- 
2/3 percent of salary for a worker with no spouse or dependent, or 75 
percent of salary for a worker with a spouse or dependent. Wage-loss 
benefits can be reduced based on employees’ wage-earning capacities 
when they are capable of working again. OWCP provides wage-loss 
compensation until claimants can return to work in either their original 
positions or other suitable positions that meet medical work restrictions.^ 
Each year, most federal agencies reimburse OWCP for wage-loss 
compensation payments made to their employees from their annual 
appropriations. If claimants return to work but do not receive wages equal 
to that of their prior positions — such as claimants who return to work part- 
time — FECA benefits cover the difference between their current and 
previous salaries.' Currently, there are no time or age limits placed on the 
receipt of FECA benefits. 

With the passage of the Federal Employees’ Compensation Act of 1916, 
members of Congress raised concerns about levels of benefits and 
potential costs of establishing a program for injured federal employees.® 
As Congress debated the Act’s provisions in 1916 and again in 1923, 
some congressional members were concerned that a broad interpretation 
threatened to make the workers’ compensation program, in effect, a 
general pension. The 1916 Act granted benefits to federal workers for 
work-related injuries. These benefits were not necessarily granted for a 
lifetime; they could be suspended or terminated under certain conditions, 
Nevertheless, the Act placed no age or time limitations on Injured 
workers' receipt of wage compensation. The Act did contain a provision 


^Employees eligibk* for I'ECA benefits could also be eligible for relirement. di-sability benefits from 
the OHiceof Pcr.sonnc! Management or Social Security 6i.sabilily Insurance beiiefils from the 
Social Security Administraiion. Depending on which i^ncftls employees are entitled lo. employees 
might have to make an election between them. In many cases in which individuals receive benefits 
from dilVcrcnt programs simultaneously, one benefit would likely be offset again.st tlie other to 
some extent, 

^'I'he maximum monthly FECA compensation payment cannot exceed 75 percent ofthe basic 
monthly pay for a GS-15..step 10 employee {S129. 517 per year as of Jan. 2. 2011). In general, 
OWCP continues to pay claimants the difierence between their current salajy and the salary they 
were earning at the time of their injury' for as long as this difTerence e.xi.sts and their medical work 
restrictions remains the same. (FECA benefits are indexed to the cost of living.) OWCP would not 
continue lo pay this difference for claimants who quit their job without good cause (for example, if 
they quit becau.se they did not like their work hours), 

-39 Stat. 742. 
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allowing benefits to be reduced for older beneficiaries. The provision 
stated that compensation benefits could be adjusted when the wage- 
earning capacity of the disabled employee would probably have 
decreased on account of old age, irrespective of the injury. 

While the 1916 Act did not specify the age at which compensation 
benefits could be reduced, the 1949 FECA amendments established 70 
as the age at which a review could occur to determine if a reduction were 
warranted.® In 1974, Congress again eliminated the age provision.^ 


Federal Retirement Typically, federal workers participate in one of two retirement systems 

Systems which are administered by the Office of Personnel Management (0PM); 

the Civil Service Retirement System (CSRS), or the Federal Employees’ 
Retirement System (FERS). Most civilian federal employees who were 
hired before 1984 are covered by CSRS. Under CSRS, employees 
generally do not pay Social Security taxes or earn Social Security 
benefits. Federal employees first hired in 1984 or later are covered by 
FERS. All federal employees who are enrolled in FERS pay Social 
Security taxes and earn Social Security benefits. Federal employees 
enrolled in either CSRS or FERS also may contribute to the Thrift Savings 
Plan (TSP): however, only employees enrolled in FERS are eligible for 
employer matching contributions to the TSP. 

Under both CSRS and FERS, the date of an employee’s eligibility to retire 
with an annuity depends on his or her age and years of service. The 
amount of the retirement annuity is determined by three factors: the 
number of years of service, the accrual rate at which benefits are earned 
for each year of service, and the salary base to which the accrual rate is 


®63 Slat. 854. 

'I’lib. L. No. 93-416. § 8, 88 Slat. 1 143. According to Senate Report 93-1081. the Committee on 
Labor and Public Welfare stated that (I) the provision requiring the review of compensation was an 
unncccssarv' burden on both the injured employees and the .Secrclarv of Labor (who had the 
authority to conduct the review); (2) age 70 had no bearing on one's entitlement to benefits; and (3) 
such a provision was discriminatory. f-'ECA currently d<x:s not include a provision to change 
bcncfils based on retirement age. 
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applied.® In both CSRS and FERS, the salary base is the average of the 
highest three consecutive years of basic pay. This is often called '‘high-3” 
pay. 

According to CRS, an injured employee cannot contribute to Social 
Security or to the TSP while receiving workers’ compensation because 
Social Security taxes and TSP contributions must be paid from earnings, 
and workers’ compensation payments are not classified as earnings 
under either the Social Security Act or the Internal Revenue Code. As a 
result, the employee’s future retirement income from Social Security and 
the TSP may be reduced. Legislation passed in 2003 increased the FERS 
basic annuity from 1 percent of the individual’s high-3 average pay to 2 
percent of high-3 average pay while an individual receives workers’ 
compensation, which would help replace income that may have been lost 
from lower Social Security benefits and reduced income from TSP.® 


Proposals to Change 
Benefits for Older 
Beneficiaries 


Concerns that beneficiaries remain in the FECA program past retirement 
age have led to several proposals to change the program. Under current 
rules, an age-eligible employee with 30 years of service covered by FERS 
could accrue pension benefits that are 30 percent of their high-3 average 
pay and under CSRS could accrue almost 60 percent of their high-3 
average pay. Under both systems benefits can be taxed,’® By contrast, 
FECA beneficiaries can receive up to 75 percent of their preinjury income, 
tax-free, if they have dependents and 66-2/3 percent without dependents. 
Because returning to work could mean giving up a FECA benefit for a 


*Un(icr CSRS. a worker witfi ai least 30 years of service can retire at the age of 55: a worker with at 
least 20 years of service can retire at the age of 60; and a worker with 5 or more years of service 
can retire at the age of 62. The FERS minimum retirement age for an employee with 30 or more 
ycar.s of service is 55 for workers born before I948. A worker who ha.s reached the minimum 
retirement age and has completed at least 30 years of service can retire with an immediate, 
unreduced annuity. A worker with 20 or more years of service can retire with an unreduced annuity 
al age 60. and a worker with at least 5 years ofscrx'ice can retire at age 62 with an unreduced 
annuity. 

'’Pub, L. No. 108-92. 117 Stat. 1 160 (2003). 

'®'l'hc replacement rate fora federal worker who retires with 30 years of service under CSRS is 
56.25 percent. FERS accrual rates are lower than the accrual ralc.'i under CSRS because employees 
under F'ERS pay Social Security payroll taxes and cam Social Securit}' retirement benefits. 
Estimating replacement rates under FERS i.s complicated by the fact that incotne from two of its 
components — Social Security and the TSP — will vary depending on the individual's work history, 
contributions to the TSP. and the investment pcrfonnancc of his or her TSP account. 
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reduced pension amount, concerns have been raised by some that the 
program may provide incentives for beneficiaries to continue on the 
program beyond retirement age. 

in 1996, we reported on two alternative proposals to change FECA 
benefits once beneficiaries reach the age at which retirement typically 
occurs: (1) converting FECA benefits to retirement benefits, and (2) 
changing FECA wage-loss benefits to a newly established FECA annuity. 

The first proposal would convert FECA benefits for workers who are 
injured or become ill to regular federal employee retirement benefits at 
retirement age. In 1981, the Reagan administration proposed 
comprehensive FECA reform, including a provision to convert FECA 
benefits to retirement benefits at age 65. The proposal included certain 
employee protections, one of which was calculating retirement benefits on 
the basis of the employee's pay at time of injury (with adjustments for 
regular federal pay increases). According to proponents, this change 
would improve agencies' operations because their discretionary budgets 
would be decreased by FECA costs, and. by reducing caseload, it would 
allow Labor to better manage new and existing cases for younger injured 
workers. For example, a bill recently introduced in Congress includes a 
similar provision, requiring FECA recipients to retire upon reaching 
retirement age as defined by the Social Security Act.’’ 

The second proposal, based on proposals that several agencies 
developed in the early 1990s, would convert FECA wage-loss 
compensation benefits to a FECA annuity benefit. These agency 
proposals would have reduced FECA benefits by a set percentage two 
years after beneficiaries reached civil service retirement eligibility. 
Proponents of this alternative noted that changing to a FECA annuity 
would be simpler than converting FECA beneficiaries to the retirement 
system, would result in consistent benefits, and would allow benefits to 
remain tax-free. Proponents also argued that a FECA annuity would keep 
the changed benefit within the FECA program, thereby avoiding 
complexities associated with converting FECA benefits under CSRS and 
FERS. For example, converting to retirement benefits could be difficult for 
some employees who currently are not participating in a federal 
retirement plan. Also, funding future retirement benefits could be a 


'h-cdcral Hmployees’ Compensation Reform Act of 20! 1. S. 201. 1 12’’' Cong. (2011). 
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problem if the FECA recipient has not been making retirement 
contributions. Labor recently suggested a change to the FECA program 
that would reduce wage-loss benefits for Social Security retirement-aged 
recipients to 50 percent of their gross salary at the date of injury, but 
would still be tax-free.’^ Labor’s proposal would still keep the changed 
benefit within the FECA program. 

In our 1996 report, however, we identified a number of issues with both 
alternative proposals. For example, some experts and other stakeholders 
we interviewed noted that age discrimination posed a possible legal 
challenge and that some provisions in the law would need to be 
addressed with new statutory language.’^ Others noted that benefit 
reductions would cause economic hardships for older beneficiaries. Some 
noted that without the protections of the workers’ compensation program, 
injured employees who have few years of service or are ineligible for 
retirement might suffer large reductions in benefits. Moreover, opponents 
to change also viewed reduced benefits as breaking the workers’ 
compensation promise. Another concern was that agencies’ anticipation 
of reduced costs for workers’ compensation could result in fewer 
incentives to manage claims or to develop safer working environments. 


Questions and Issues 
to Consider if Crafting 
FECA Changes 


We also discussed In our 1996 report a number of issues that merit 
consideration in crafting legislation to change benefits for older 
beneficiaries. Going forward. Congress may wish to consider the 
following questions as it assesses and considers current reform 
proposals: (1) How would benefits be computed? (2) Which beneficiaries 
would be affected? (3) What criteria, such as age or retirement eligibility, 
would initiate changed benefits? (4) How would other benefits, such as 
FECA medical and survivor benefits, be treated and administered? (5) 
How would benefits, particularly retirement benefits, be funded? 


'"According to CRS. an injured employee cannot contribute io Social Security or to llie TSP while 
receiving workers’ compensation because Social Security taxes and TSP coiitribuHons must be paid 
from earnings, and workers' compensation payments are not ciassilled as earrting.s under cither the 
Social Security Act or the Internal Revenue Code. 

'■\Somc argued that changing benefits tor older beneficiarie.s violates protections against age 
discrimination contained in federal law by forcing them into accepting retirement benefits or a 
reduced annuity at a certain age. 
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How Would Benefits Be The retirement conversion alternative raises complex issues, arising in 
Computed? conversion could resuit in varying retirement 

benefits, depending on conversion provisions, retirement systems, and 
individual circumstances. A key issue is whether or not benefits would be 
adjusted. The unadjusted option would allow for retirement benefits as 
provided by current law. The adjusted option would typically ensure that 
time on the FECA rolls was treated as if the beneficiary had continued to 
work. This adjustment could (1) credit time on FECA for years of service 
or (2) increase the salary base {for example, increasing salary from the 
time of injury by either an index of wage increases or inflation, assigning 
the current pay of the position, or providing for merit increases and 
possible promotions missed due to the injury). 

Determining the FECA annuity would require deciding what percentage of 
FECA benefits the annuity would represent. Under previous proposals 
benefits would be two-thirds of the previous FECA compensation 
benefits. Provisions to adjust calculations for certain categories of 
beneficiaries also have been proposed. Under previous proposals, 
partially disabled individuals receiving reduced compensation would 
receive the lesser of the FECA annuity or the current reduced benefit. 
FECA annuity computations could also be devised to achieve certain 
benchmarks. For example, the formula for a FECA annuity could be 
designed to approximate a taxable retirement annuity, One issue 
concerning a FECA annuity is whether it would be permanent once set, or 
whether it would be subject to adjustments based on continuing OWCP 
reviews of the beneficiary’s workers’ compensation claim. 


Which Beneficiaries Would Currently most federal employees are covered by FERS, but conversion 
Be Affected? proposals might have to consider differences between FERS and CSRS 

participants, and participants in any specialized retirement systems, 

Other groups that might be uniquely affected include injured workers who 
are not eligible for federal retirement benefits, individuals eligible for 
retirement conversion benefits, but not vested; and individuals who are 
partially disabled FECA recipients but active federal employees. With 
regard to vesting, those who have insufficient years of service to be 


'■'One conversion decision concerns whether to c.xcinpl injured workers who arc ineligible for 
federal rclircmcnl benefits. Ineligible workers include, for instance, those without 5 yeans of federal 
scrv ICC under CSRS. those who have withdrawn retirement contributions, temporary workers, and 
slate and local police covered under special FKCA provisions. 
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vested might be given credit for time on the FECA roils until vested. There 
is also the question of whether changes will focus on current or future 
beneficiaries. Exempting current beneficiaries delays receipt of full 
savings from FECA cost reductions to the future. One option might be a 
transition period for current beneficiaries. For example, current 
beneficiaries could be given notice that their benefits would be changed 
after a certain number of years. 


What Criteria Would Past proposals have used either age or retirement eligibility as the 

Initiate Changed Benefits? primary criterion for changing benefits. If retirement eligibility is used, 

consideration must be given to establishing eligibility for those who might 
otherwise not become retirement eligible. This would be true for either the 
retirement conversion or the annuity option. At least for purposes of 
initiating the changed benefit, time on the FECA rolls might be treated as 
if it counted for service time toward retirement eligibility. Deciding on the 
criteria that would initiate change in benefits might require developing 
benchmarks. For example, if age were the criteria, it might be 
benchmarked against the average age of retirement for federal 
employees, or the average age of retirement for ail employees. Another 
question is whether to use secondary criteria to delay changed benefits in 
certain cases. The amount of time one has received FECA benefits Is one 
possible example of secondary criteria. Secondary criteria might prove 
important in cases where an older, injured worker may face retirement 
under the retirement conversion option even when recovery and return to 
work is almost assured. 


How Would Other 
Benefits, Such As FECA 
Medical Benefits Or 
Survivor Benefits, Be 
Treated and Administered? 


In addition to changing FECA compensation benefits, consideration 
should be given to whether to change other FECA benefits, such as 
medical benefits or survivor benefits. For example, the 1981 Reagan 
administration proposal would have ended survivor benefits under FECA 
for those beneficiaries whose benefits were converted to the retirement 
system. Another issue to consider is who will administer benefits if 
program changes shift responsibilities— OPM administers retirement 
annuity benefits for federal employees, and Labor currently administers 
FECA benefits. Although it may be advantageous to consolidate case 
management in one agency, such as OPM, if the retirement conversion 
alternative were selected, the agency chosen to manage the case might 
have to develop an expertise that it does not currently possess. For 
example, OPM might have to develop expertise in medical fee schedules 
to control workers’ compensation medical costs. 
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How Would Benefits, For the retirement conversion alternative, another issue is the funding of 

Particularly Retirement retirement benefit shortfall. Currently, agencies and individuals do not 

BpnefitR Re Funded'^ make retirement contributions if an individual receives FECA benefits; 

’ ' thus, if retirement benefits exceed those for which contributions have 

been made, retirement funding shortfalls would occur. Retirement fund 
shortfalls can be funded through payments made by agencies at the time 
of conversion or prior to conversion. First, lump-sum payment could be 
made by agencies at the time of the conversion. This option has been 
criticized because the start-up cost was considered too high. Second, 
shortfalls could be covered on a pay-as-you-go basis after conversion. In 
this approach, agencies might make annual payments to cover the 
shortfall resulting from the conversions. Third, agencies' and employees’ 
contributions to the retirement fund could continue before conversion, 
preventing shortfalls at conversion. Proposals for the FECA annuity 
alternative typically keep funding under the current FECA chargeback 
system. This is an annual pay-as-you-go system with agencies paying for 
the previous year's FECA costs. 

In total, these five questions provide a framework for considering 
proposals to change the program 


PnnHnHin0 'RpTnfirk'<i conclusion, FECA continues to play a vital role in providing 

® compensation to federal employees who are unable to work because of 

injuries sustained while performing their duties. However, continued 
concerns that the program provides incentives for beneficiaries to remain 
on the program at. and beyond, retirement age have ted to calls for the 
program to be reformed. Although FECA’s basic structure has not been 
significantly amended for many years, there continues to be interest in 
reforming the program. Proposals to change benefits for older 
beneficiaries raise a number of important issues, with implications for 
both beneficiaries and federal agencies. These implications warrant 
careful attention to outcomes that could result from any changes. 


Mr. Chairman, this concludes my prepared statement, ! would be pleased 
to respond to any questions that you or other members of the committee 
may have at this time. 
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For further information about this testimony, please contact Andrew 
Sherrill at (202) 512-7215 or sherriiia@gao.gov. Contact points for our 
Offices of Congressional Relations and Public Affairs may be found on 
the last page of this testimony, in addition to the individual named above, 
key contributors to this testimony include Patrick Dibattista, H. Brandon 
Haller, Michelle Bracy, Tonnye Conner-White, James Rebbe, Kathleen 
van Gelder, Walter Vance, and Matthew Saradjian. 
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GAO’s Mission 

The Government Accountability Office, the audit, evaluation, and 
investigative arm of Congress, exists to support Congress in meeting its 
constitutional responsibilities and to help improve the performance and 
accountability of the federal government for the American people. GAO 
examines the use of public funds; evaluates federal programs and 
policies; and provides analyses, recommendations, and other assistance 
to help Congress make informed oversight, policy, and funding decisions. 
GAO’s commitment to good government is reflected in its core values of 
accountability, integrity, and reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

"" The fastest and easiest way to obtain copies of GAO documents at no 
cost is through GAO's Web site (www.gao.gov). Each weekday 
afternoon, GAO posts on its Web site newly released reports, testimony, 
and correspondence. To have GAO e-mail you a list of newly posted 
products, goto www.gao.gov and select “E-mail Updates.” 

Order by Phone 

The price of each GAO publication reflects GAO's actual cost of 
production and distribution and depends on the number of pages in the 
publication and whether the publication is printed in color or black and 
white. Pricing and ordering information is posted on GAO’s Web site, 
http;//www. gao.gov/ordering.htm. 


Place orders by calling (202) 512-6000, toll free (866) 801-7077, or 

TDD (202)512-2537. 


Orders may be paid for using American Express, Discover Card, 
MasterCard, Visa, check, or money order. Call for additional information. 

To Report Fraud, 
Waste, and Abuse in 
Federal Programs 

Contact: 

Web site: www.gao.gov/fraudnet/fraudnet.htm 

E-maii; fraudnet@gao.gov 

Automated answering system: (800) 424-5454 or (202) 512-7470 

Congressional 

Relations 

Ralph Dawn, Managing Director, dawnr@gao.gov. (202) 512-4400 

U.S. Government Accountability Office, 441 G Street NW, Room 7125 
Washington, DC 20548 

Public Affairs 

Chuck Young. Managing Director, youngcl@gao.gov, (202) 512-4800 
U.S. Government Accountability Office, 441 G Street NW, Room 7149 
Washington, DC 20548 
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Mr. Chairman and members of the Committee, I am Joseph A. Beaudoin, president of the 
National Active and Retired Federal Employees Association (NARFE). NARFE, one of 
America’s oldest and largest associations, was founded in 1921 with the mission of 
protecting the earned rights and benefits of America’s active and retired federal workers. 
The largest federal employee / retiree organization, NARFE represents the retirement 
interests of approximately 4.6 million current and future federal annuitants, spouses and 
survivors. 

Thank you for providing me the opportunity to testify on behalf of those 4.6 million 
federal workers and annuitants. 

As you consider legislative reforms to the Federal Employees’ Compensation Act 
(FECA), I urge you to pursue common sense reforms that improve program efficiency, 
achieve cost savings, and improve fairness without reducing the basic compensation 
provided to those employees unfortunate enough to suffer a debilitating injury or illness 
as a result of their public service. 

FECA benefits are intended to compensate federal employees for work-related injuries 
and illnesses - to fairly make up for income they would have received had their public 
service not been cut short by an unforeseen job-related injury or workplace-induced 
illness. In exchange for their benefits, FECA recipients lose their right to sue the 
government for their work-related disability. Of course, reimbursed medical expenses 
and monetary compensation will never be able to reverse the permanent damage of a 
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debilitating injury or illness. But we should do our best to ensure that FECA benefits 
provide injured employees the income security they would have received without their 
injury or illness. 

Unfortunately, current proposals by Senator Susan Collins and the Department of Labor 
(DOL) to reduce benefits for FECA recipients at retirement age do not adequately take 
into account the disadvantages faced by employees unable to work because of a work- 
related injury or illness, leaving them worse off in terms of income. 

S. 261, Federal Employees’ Compensation Reform Act 

S. 261, the Federal Employees’ Compensation Reform Act, introduced by Senator 
Collins, would move FECA recipients to the retirement system at full Social Security 
retirement age (between 65 and 67, depending on year of birth). Instead of receiving 
66.67 percent of monthly pay (or 75 percent for recipients with dependents) tax-free, 
former FECA recipients would receive a taxable annuity computed by multiplying the 
average of their highest three years of salary times years of service times an accrual rate 
(1 or 1.1 percent for FERS -covered employees or 1.5 to 2 percent for CSRS-covered 
employees). This presents multiple issues. 

First, there is no provision to adjust upwards the average highest three years of salary to 
account for wage inflation. FECA recipients also will have lost the ability to increase 
their salary through raises and promotions. At the very least, they should receive an 
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adjustment based on the Employment Cost Index or other wage inflation indicator to the 
average highest three years of salary for purposes of computing their annuity. 

Second, unless FECA recipients are covered by FERS and applied for a disability 
retirement annuity within 12 months of their injury or illness, they likely would not 
receive credit for years of service for the time between when they became injured or ill 
and when they turn 62 years of age.' 


Third, FERS-covered FECA recipients lose the ability to invest a portion of their 
payments into the Thrift Savings Plan (TSP) and receive matching contributions from 
their agencies. 


Finally, FERS-covered employees may have a reduced Social Security benefit because 
they are unable to earn quarterly credits to increase average monthly earnings used to 
calculate those Social Security benefit payments. 


Consider the example of one of our members. She began working as a 
seasonal/temporary employee for the postal service in 1 993, and became a career 
employee in 1998. Fifteen years on the job with repetitive motions and continual heavy 
lifting left her with a serious back injury, resulting in immobility, severe pain and 


' Under CSRS, a disability retirement annuitant, someone unable to perform their job due to a injury or 
illness that is not necessarily work related, is guaranteed a minimum benefit that equals the /esser of 40 
percent of the high-three average salary or the regular annuity obtained after increasing years of service for 
the time between the disability and age 60. Thus, credit for years of service actually acts to reduce the 
minimum annuity under CSRS. Under FERS, disability retirement annuitants receive credit for years of 
service for the years between the injury or illness and age 62. 


3 


VerDate Nov 24 2008 


11:06 Feb 13, 2012 Jkt068017 


PO 00000 


Frm 00066 


Fmt 6601 


Sfmt 6601 


P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


63 


inability to work. At the time of her injury, she was about 41 years old and earned about 
$53,300 a year, or $4,441.66 a month. Her FECA benefit on that salary is about 
$2,93 1 .50 per month. But a FERS retirement annuity for a high-three salary of $53,300 
on 15 years of service is only $666.25 per month. Even if she were to receive credit for 
years of service for time out of work between the age of 41 and 62, her aimuity would 
only be about $1 ,758.90 per month, a significant reduction from her FECA benefit. 
Furthermore, she has little savings in her Thrift Savings Plan - only $12,000 - hardly 
enough to make a serious contribution to her at retirement age. Her injury causes her 
enough pain and discomfort. Losing her FECA benefits would cause even more. 

This example highlights the impact the proposed changes would have on federal workers 
who are injured or become ill in the middle of their careers, as the lost ability to save and 
receive promotions has diminished what they would have received in retirement. For 
such individuals, there is little to rely on but the money they receive as compensation for 
their injuries. 

The net effect of the transition to the retirement system mandated by S. 261, as written, 
would be reductions in benefits for many FECA recipients. 

We would like to thank Senator Collins for demonstrating a willingness to work with us 
and maintain an open dialogue with respect to FECA reforms. 
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Department of Labor Proposal 

The Department of Labor (DOL) proposes to reduce FECA recipients’ basic 
compensation benefit to 50 percent of their gross salary at the date of injury, still tax-free, 
when they reach full Social Security retirement age. While this proposal provides a 
retirement level income closer to that of current retirees,^ it still does not folly account for 
disadvantages faced by FECA recipients. Notably, FECA recipients (1) lose the ability to 
increase their salary through raises and promotions, (2) have a reduced ability to save 
because FERS-covered employees ate not able to contribute to the Thrift Savings Plan 
and receive matching contributions, and (3) may have a reduced Social Security benefit 
because FERS employees covered by Social Security are unable to earn quarterly credits 
to increase average monthly earnings used to calculate those Social Security benefit 
payments. 

While the framework of DOL’s proposal offers more economic security than S. 261 ’s, it 
still short-changes FECA recipients. 

H.R. 2465, Federal Workers’ Compensation Modernization and Improvement Act 

H.R. 2465, the Federal Workers’ Compensation Modernization and Improvement Act, 
provides a fairer, more considered approach to reform that achieves cost savings without 
reducing the basic benefits paid to employees who suffer a debilitating injury or illness as 
a result of their public service. 


’ According to 0PM, the average federal employee retiring optionally on an immediate annuity under 
CSRS will receive about 60 percent of their “high-three” average salary. 
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The legislation combines much-needed adjustments to compensation for the worst-case 
injuries and illnesses, and common sense, cost saving measures that should improve the 
processing of claims and reduce improper payments. NARFE specifically supports the 
bill’s provisions to expand coverage for injuries or illnesses caused by a terrorist attack; 
to increase the maximum compensation to employees for serious disfigurement of the 
head, face, or neck from an outdated $3,500 to a more reasonable $50,000; to extend the 
time period for a continuation of pay in a zone of armed conflict to 135 days; and to 
increase compensation for funeral expenses from an outdated $800 to a more reasonable 
$ 6 , 000 . 

H.R. 2465 represents a model of the best path to reform; one that will achieve cost 
savings and improve fairness and, not coincidentally, gamers broad bipartisan support. 

Conclusion 

FECA reforms need not, and should not, sacrifice basic principles of fairness in the name 
of achieving cost savings. Rather, FECA reforms should save money by helping bring 
FECA recipients back into the workforce, eliminating inefficiencies in the processing of 
claims, allowing for full reimbursement from liable third parties, or reducing improper 
payments and fraud. H.R. 2465 provides a clear example of how to save money this way 
and improve fairness. 

But current proposals to take money away from individuals who are irrefutably unable to 
work because they were injured or became ill as a result of their service for the federal 
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government fails a basic fairness test. If those individuals had the choice, they would be 
healthy and working and preparing for a retirement of choice rather than of necessity. 

Thus, I urge all members of Congress to seriously consider the significant financial 
implications that proposed reductions to FECA benefits could have on disabled public 
servants who have lost the ability to earn income to adjust their financial situation to new 
circumstances. These federal employees include FBI agents who have been shot in the 
line of duty and federal firefighters injured while saving lives. We need to treat these 
public servants with respect and gratitude. 

Mr. Chairman and subcommittee members, I urge you to do so, and thank you for 
inviting me to testify today. 
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Prepared Statement of 
Ron Watson 

Consultant to NALC President Fred Rolando 
July 26, 2011 

Senate Committee on Homeland Security and Government Affairs 

Subcommittee on Oversight of Government Management, the Federal 
Workforce, and the District of Columbia 


Good afternoon Chairman Akaka, ranking member Johnson, and members of the 
Subcommittee. I am pleased to be here today on behalf of the nearly 290,000 
members of the National Association of Letter Carriers (NALC). Thank you for 
inviting me to testify at this hearing, titled Examining the Federal Workers' 
Compensation Program for Injured Employees. 

The NALC welcomes the prospect of reform to the Federal Employees' 
Compensation Act (FECA), provided it does not result in unfair harm to the injured 
workers that the FECA was designed to protect. 

In our view, some of the reform proposals being considered meet this test. One 
proposal would permit the Secretary of Labor to obtain Social Security earnings 
information for all claimants. Another would add Continuation of Pay to the 
existing subrogation provisions. These two proposals have been projected by the 
Office of Workers' Compensation Programs, if enacted, to save nearly 50 million 
dollars over a 10 year period. The NALC supports both. 

There are additional proposals, some of which entail increased monetary benefits 
to injured workers and some of which are cost-neutral, that the NALC supports. 

Some other proposals appear to us to unfairly harm injured workers. 

For instance, a proposal has been made to level the rate of wage-loss 
compensation to 70% (of salary on date of injury, date of first disability, or date of 
recurrence of disability) for all injured workers. Currently, the compensation rate 
for injured workers with one or more dependents is calculated at 75%, while the 
rate for those with no dependents is calculated at 66 2/3%. 
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The 70% proposal 

Proponents of this change argue that FECA benefits calculated at 75% (tax-free) 
often exceed the injured worker's pre-injury take home pay, and that this creates 
a significant disincentive to return to work. They argue that benefits should be 
reduced in order to eliminate the disincentive. This argument seems based on an 
over-simplified view of the matter, and it is completely at odds with the NALC's 
experience. 

GAO Report 6GD-98-174 

A GAO report dated August 1998 provided an analysis of the percentages of take- 
home pay replaced by FECA compensation benefits. It noted a 1972 National 
Commission Report that recommended that benefits should replace at least 80% 
of pre-injury spendable earnings (take-home pay). It suggested that legislatures 
must walk a fine line between benefits that are high enough to provide adequate 
income, but not so high as to discourage an employee's return to work. 

The GAO analysis established that FECA wage-loss compensation, measured as a 
percentage of pre-injury take-home pay, was dependent on a multitude of 
factors. These factors included whether the employee lived in a state with an 
income tax and if so, how high the rate was; whether the employee was single or 
married and if married whether the spouse had earned income, and if so, how 
much; the number of dependents; the length of time on the rolls; pay levels; and 
others. Significantly, the GAO analysis excluded beneficiaries who had established 
Wage Earning Capacity (WEC) determinations. 

The GAO analysis considered data from the year ending June 1997. It began with 
that year's 78,060 cases involving wage-loss compensation benefits, of which 51, 
265 were on the long term rolls. Of these 51,265, about 34,700 (or perhaps 
30,057 - the report is unclear) were receiving full wage-loss compensation. 
(Assumably, the remaining 1/3 of the 51,265 had received LWEC determinations 
that reduced their wage-loss compensation by a percentage commensurate with 
their capacity to earn wages.) 

GAO further reduced the number of beneficiaries being reviewed to a set of 
23,250 in order to complete its analysis. For the 23,250 beneficiaries included in 
the analysis, GAO estimated that FECA benefits replaced, on average, over 95% of 
the take-home pay they would have received had they not been injured. Thus, the 
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estimated average replacement rate (which is below 100%), coupled with the 
exclusion of cases that include LWEC determinations from that average, suggest 
that the FECA tax-free 75% rate does not often exceed pre-injury take-home pay. 

The GAO report is useful for illustrating ranges and averages of wage-replacement 
rates given certain variables. However, it does not provide analysis of how those 
ranges and averages might affect return-to-work disincentives. 

Two major points should be considered in any effort to assess return-to-work 
disincentives in the context of FECA wage-replacement rates. The first is a loss of 
benefits. The second is the fact that in the Postal Service today, the problem is 
that hundreds, even thousands, of injured workers who are able, willing and 
eager to return to work are not being allowed to do so. 

Loss of benefits 

Generally, pay rate is probably the most significant factor in decisions by workers 
to seek and accept employment. However, benefits are also a highly significant 
consideration. Workers are motivated to accept employment offers based on the 
benefit package as well as the pay package. If we accept that this is true in general 
it is reasonable to conclude it is also true in the case of injured workers. 

FECA beneficiaries receiving wage-loss compensation lose significant benefits. 

Upon placement in a leave without pay (LWOP) status by the employing agency, 
lost benefits include annual leave, sick leave. Thrift Savings Plan benefits, 
overtime opportunities, promotion prospects, and other pay-increase 
opportunities. 

Once an employee is separated by the employing agency, there are additional lost 
benefits, including Social Security credits (in the case of FERS employees), 
CSRS/FERS retirement annuity credits, higher Health Benefit Plan rates, higher 
basic FEGLI rates (in the case of Postal employees), loss of step increases, and loss 
of union-negotiated contractual protections. 

These benefit losses are substantial and in some cases can be financially 
devastating to the injured worker. 
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LWEC determinations 

In addition, in the significant number of cases where OWCP determines a Lost 
Wage Earning Capacity (LWEC) based on a constructed position, the injured 
worker's wage-loss compensation is further significantly reduced. The typical case 
involves 50% or more. Thus, a typical LWEC compensation amount will be 
calculated at (pay rate) X (66 2/3% or 75%) X (50%). 

OWCP has authority to make LWEC determinations in cases where the injured 
worker is partially disabled, as opposed to totally disabled. Disability in this 
context is an economic, not medical, concept, and is defined as "the incapacity, 
because of an employment injury, to earn the wages the employee was receiving 
at the time of injury -it may be partial or total." LWEC determinations are 
intended to fairly and reasonably reflect the injured worker's ability to earn 
wages on the open job market. LWEC determinations may be based on actual 
earnings or on constructed positions. When based on constructed positions, 

OWCP determines that a specifically identified job is within the injured worker's 
medical limitations and that it is available within the worker's commute area. 
OWCP then determines the average wage of the identified job and reduces the 
wage-loss compensation accordingly. 

Such LWEC reductions are made irrespective of whether the injured worker is 
actually able to obtain employment in the job identified by OWCP. 

Summary of lost benefits and LWEC reductions 

These lost benefits and LWEC reductions should be considered when weighing the 
balance between setting wage-loss compensation benefits high enough to 
provide adequate income for families of disabled workers, but not so high that it 
discourages return to work. 

The NALC believes there is no need to reduce the current 75% rate in order to 
address a perceived imbalance regarding return to work disincentives for injured 
workers. Instead, there is a need to address OWCP policies that may foster 
disincentives for employing agencies to allow injured workers to continue working 
and/or to return to work. 

Postal Service disincentives 
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Prior to 2007, Postal Service national policy was to make every effort to provide 
limited duty work to employees who had medical restrictions due to accepted on- 
the-job injuries. In 2007, the Postal Service began a national program, the 
National Reassessment Program (NRP), that effectively resulted in the withdrawal 
of thousands of previously provided limited duty jobs. 

The NALC has aggressively challenged those withdrawals through our contractual- 
grievance arbitration system. We have taken approximately 160 of these cases to 
final and binding regional arbitration. Regional arbitrators have overwhelmingly 
found in the NALC's favor. In addition, we have made hundreds of pre-arbitration 
settlements in similar cases. 

These are cases involving injured workers who are able to work and want to work, 
even though most are receiving wage-loss compensation from OWCP. Despite 
their abilities and desires, and the availability of limited duty work, they are not 
allowed to work by the Postal Service. 

Let me provide an example. I advocated an NRP-related arbitration hearing that 
involved a letter carrier who had injured his foot on the job. OWCP authorized 
surgery. A chronic infection of the bone resulted from the surgery. As a 
consequence, he was medically restricted to very little walking. However, he was 
able to case or sort mail, and for many years the Postal Service accommodated 
him with limited duty involving mail sortation. Then, local management 
implemented the National Reassessment Program, withdrew his limited duty job 
offer and placed him on LWOP. The sorting work he had previously performed still 
existed and was reassigned to other, temporary employees. He began receiving 
OWCP wage-loss compensation. However, he immediately initiated a grievance to 
get his job back with the Postal Service and he never stopped fighting until he 
succeeded. 

The argument that the 75% compensation rate creates a disincentive for return to 
work is wholly inconsistent with the NALC's recent experience. 


Mandatory retirement 

Various proposals have been made to mandate retirement at a specific age. One 
proposal would terminate wage-loss compensation benefits and transition to 
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CSRS or FERS retirement upon reaching Social Security retirement age. Another 
proposal would continue OWCP wage-loss compensation payments but reduce 
them to 50% at Social Security retirement eligibility. 

Proponents of these changes generally argue that FECA wage-loss compensation 
benefits are far more generous than 0PM retirement benefits. These arguments 
typically rely on comparison of the 75% FECA benefit with the average CSRS 
annuity of about 60%. There are significant problems with these proposals. 

The majority of federal employees today are not covered by CSRS. Instead, they 
are covered by FERS. Unlike CSRS, FERS is a three-part retirement system that 
includes a defined benefit annuity. Social Security, and the Thrift Savings Plan. A 
report by the Congressional Research Service shows FERS retirement amounts will 
likely far exceed CSRS annuity amounts. 

CRS Report 1/11/11 

in a report titled Federal Employees' Retirement System: The Role of the Thrift 
Savings Plan, the Congressional Research Service calculated various retirement 
incomes for a 62 year old employee with 30 years of service, as a percentage of 
final salary. In almost all of the variable scenarios, the income was greater than 
the average CSRS annuity of 60%. 

For instance, a GS-4 earning a $48,331 final salary, with a 5% TSP contribution 
rate computed at a nominal rate of return of 6%, would receive a retirement 
replacement rate of 82%. The same criteria except for a 10% TSP contribution rate 
results in a replacement rate of 94%. 

Thus, it appears that a major argument in support of mandatory retirement (that 
the 75% FECA wage-loss compensation benefit is far more generous than 0PM 
retirement benefits) is no longer accurate. 

Public Law 108-92 

In 2003, a law was signed to provide enhanced annuity computation for FERS 
employees who receive OWCP wage-loss compensation benefits. The law 
provides for an additional 1% for each year a FERS employee is on LWOP, 
performing no work, and receiving OWCP benefits. 
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While this law partially offsets the loss of retirement benefits for FERS employees 
receiving OWCP wage-loss compensation, there remain problems. 

First, the enhanced 1% only accrues during periods of time that an employee 
remains on the rolls of the employing agency. Once an employee is separated 
from the employing agency, no further FERS entitlement accrues, regular or 
enhanced. (An exception exists where the employee is later reinstated in Federal 
service and earns title to a FERS annuity.) 

Second, even if a 30 year employee drawing wage-loss compensation is kept on 
the rolls of the employing agency and accrues the enhanced 1% FERS annuity for 
many years, the final annuity will not come close to equaling the Congressional 
Research Service projection for an employee with a moderate 5% TSP 
contribution rate at a moderate 6% return rate. 

LWECs 

The argument that FECA wage-loss compensation benefits are far more generous 
than 0PM retirement benefits also founders in the presence of Lost Wage Earning 
Capacity determinations. Where LWEC determinations have been made, based 
on either actual wages earned or constructed positions, OWCP wage-loss 
compensation will be significantly less that the identified average CSRS annuity of 
60%. 


Summary 

The NALC supports FECA reform. Flowever, every reform proposal should be 
consistent, as a basic principle, with the intended remedial nature of the FECA. In 
our view, proposals to level wage-loss compensation benefits to 70%, and 
proposals to mandate transition to 0PM retirement (or reduced FECA benefits) at 
Social Security retirement age, as currently written, do not meet that basic 
principle. 

Mr. Chairman, this concludes my prepared remarks. Thank you for the 
opportunity. I would be pleased to answer any questions that you or other 
members of the subcommittee may have. 
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STATEMENT OF GREGORY KROHM 
EXECUTIVE DIRECTOR 

INTERNATIONAL ASSOCIATION OF INDUSTRIAL ACCIDENT BOARDS AND 

COMMISSIONS 
BEFORE THE 

Senate Subcommittee on Oversight of Government Management, the Federal 
Workforce, and the District of Columbia 

July 26, 2011 


Mr. Chairman and Members of the Subcommittee, 

My name is Gregory Krohm. I am the Executive Director of the International 
Association of Industrial Accident Boards and Commissions (in short the lAIABC). The 
lAIABC was founded in 1914 by a group of civil servants who recognized a need to 
share information about workers’ compensation laws and administration. Our mission is 
to advance the efficiency and effectiveness of workers’ compensation systems 
throughout the world, and we accomplish this mission through a variety of education 
and research activities. Thus, it is very mission appropriate for me to testify on the 
functioning of state workers’ compensation systems. 

I appreciate the opportunity to discuss legislative reforms to FECA. My area of 
expertise is in state workers’ compensation programs, and not FECA, As such, I have 
been asked to describe the current state of compensation benefits by state systems. A 
secondary contribution I hope to make is to discuss how a claim is typically handled 
within a private insurance system. In particular, I would like to sketch the typical 
patterns of claims handling that would be practiced by workers’ compensation insurers 
for common types of claims. You may then, if you wish, contrast these with the 
practices of the Department of Labor, Office of Workers’ Compensation Programs 
(OWCP). 

For the record, let me state that my remarks have not been reviewed or approved by the 
Executive Committee of the lAIABC. While I am here in my capacity as Executive 
Director, these remarks should not be construed as an official statement of my 
organization, nor of its member states. 

I would like to begin by comparing and contrasting state benefits with the FECA 
program. I will focus on four benefit categories; medical, temporary disability, and 
permanent partial and permanent total disability. In the second part of my remarks, I 
will focus on the goal, techniques and benefits of disability management. 
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The first thing that one learns about state workers’ compensation is that each state is 
different. Hardly any aspect of state law on workers' compensation follows a national 
model. Terms are different and the administrative details in coverage, claims criteria, 
and benefits are always different to some degree. Yet, it is possible to see some 
common elements that might be compared fairly with FECA, 


Medical Payments are very similar across states in the following features: 1) any 
medical care necessary to cure and relieve the consequences of work injury or illness is 
covered, 2) a wide variety of commonly licensed medical professionals can treat 
workers’ compensation claimants, and 3) the injured worker is not subject to 
copayments or balance billing. States differ on the rights of the employer or payer to 
manage and direct care and on the maximum payment available to providers. 

As I understand it, FECA allows the claimant unlimited choice of medical providers, and 
does not have guidelines on treatment. Only a handful of states would be comparable 
to this. 


Temporary Total Disability (TTD) benefits are the second most common claim 
category in workers’ compensation. This is the most uniform of the state indemnity 
benefits. Generally, states pay 66.6 % (36 states) of pre-injury wages. Four states pay 
larger percentages of wages, e.g ., Texas, New Jersey and Oklahoma at 70%, and Ohio 
at 72%; a few states use a higher percentage on “spendable” or after tax income. TTD 
is usually paid for the length of the temporary disability (until maximum medical 
improvement), although several states have weekly limits in the range of 100-700 
weeks. TTD amounts are usually capped at about the State Average Weekly Wage 
(SAWW); 21 states are at 100% of SAWW and most of the others are within +/- 25% of 
the SAWW. Complicating features include how wages are calculated and whether a 
cap is put on the number of weeks. While the percentage of wage replacement varies 
across states, the percentage is almost always uniform within a given state, i.e., no 
sliding scale or schedule of percentages. 

The income continuation feature of FECA is without any counterpart in state workers’ 
compensation law. Some employers attempt to ease case flow interruption for their 
employees through sick leave or short term disability insurance, but this is outside of 
workers’ compensation. Another unusual feature of FECA is the increase of the 
percentage of wage replacement to 75% for workers with at least one dependent. A 
few states make a minor allowance for dependents but nothing of this magnitude. 
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Permanent Partial Disability (PPD) benefits are paid by all but a few states; those that 
do not recognize this benefit continue to pay lost wages. In compensating for 
Permanent Partial Disability, approximately 44 states pay compensation on a schedule 
basis, and 45 states on a non-schedule basis (some states use both methods). 
Scheduled benefits refer to a system for attaching specific benefits or a benefit formula 
to a loss of a body part, organ, or the impaired function of these body parts. Most 
commonly this impairment to the body is quantified in degree by a physician. The 
percentage loss of a body part or body as a whole is then converted to weeks of 
indemnity compensation. The amount of PPD compensation per week is usually a fixed 
dollar amount that is some fraction of the state average weekly wage. In 29 states the 
weekly amount based on impairment is adjusted to reflect factors that would make the 
wage loss from that impairment higher or lower than for the typical worker, e.g., age or 
occupation. 45 states place limits on the number of weeks payable or total dollar payout 
for PPD. 

Permanent Total Disability (PTD) benefits are perhaps the most difficult to summarize 
across state systems. There is much variation in how permanent disability is 
determined and how benefits are paid. As of 2010, 33 states offered lifetime PTD 
payments, 21 had some form of automatic or formula based cost of living escalator. 
Many states eliminate PTD benefits if the claimant resumes gainful employment. 

Some possible differences with FECA are: 1) there is a relatively unstructured and 
undefined criterion for Permanent Total Disability in FECA, 2) few states offer the high 
upside potential for PTD benefits from FECA’s combined offering of PTD for life and 
annual CPI adjustment. 

By way of comparison, I thought it might be useful to sketch some characteristics of 
state workers’ compensation systems. The NCCI data is for 37 states that NCCI collects 
data from. 

• The frequency of compensable injuries has declined 1 2 of the last 1 3 years. In 
most states, lost time injuries per hundred employees are probably as low as 
they have been since records were first kept. This frequency decline has much 
more to do with changes in the economy and technology than to workers’ 
compensation law. 

• According to NCCI, the percentage of insurance benefits paid that go to medical 
providers has been rising steadily for a decade and in 2009 was about 58% of 
the total insurance company payout. 

• According to the Bureau of Labor Statistics, in 201 0 workers’ compensation was 
about 1 .6% of total wage and benefit compensation paid by private employers. 

• According to NCCI, the duration of Temporary Total Disability (TTD) indemnity 
benefits increased from about 92 days to 129 days between 1996 and 2001 and 
has remained fairly constant from 2001 to 2007. Average countrywide TTD 
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ultimate duration in 2010 was about 125 days; median ultimate duration is about 
42 days. 

• Roughly 85 percent of all lost time claims are closed by the end of the first year 
after injury date. 

Next, I would like to touch upon an issue that often arises in discussion of state 
workers’ compensation reform legislation: the relationship between benefit design 
and claims duration and cost. There is significant empirical evidence that benefit 
“richness” and duration of disability are positively related. This should not surprise 
us because as a general tendency of human nature, if the cost of reporting a work 
injury and staying out of work go down, more claims will be reported and more 
people will accept workers’ compensation in lieu of their normal wages. However, 
one must be careful to assume that there is an ease, lock step relation between 
changing any benefit feature to produce a lower length of disability and low cost of 
claims. 

The chart below is taken from a 2010 NCCI report in which they nicely compare the 
benefit features of 37 states and the median days of duration of lost time claims. I 
have studied this and can find no positive correlation between increasing the 
Maximum TTD benefit ceiling and duration. One might also suspect that increasing 
the waiting period might affect duration, but here the connection is a bit counter- 
intuitive. By increasing the waiting period one cuts off more short duration claims, 
and hence the median duration might be expected to increase. This does seem to 
be the case in the exhibit below; 7 day states tend to have higher duration than 3 
day states. However, the average cost of claims in 7 day states will be lower 
because injuries with durations under 7 days are paid wage indemnity. 

The above discussion is not intended as an actuarial estimate of claims cost as a 
function of benefit change, but rather a warning against making rash assumptions 
about the savings and cost of particular adjustments to waiting periods or maximum 
weekly benefits. 
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Table 1 

Benefit Provisions and Median Durations by State 


STATE 

Waiting 

Period 

TTD Benefits 
Retroactive 
After 

Max TTD 
Benefits 

as % of SAWW 

Max PAD 

Benefits 

as % of 
SAWW 

Median Day^ Duration 

AY 2001 
2/31/2007 

AK 

3 Days 

28 Days 

12036 


29 

AL 


21 

1CQ% 

31% 

28 

AR 


U 


54% 

42 

AZ 


U 

100% 

:oj% 

42 

CC 


lA 


29% 

40 

cr 


7 

1C<?% 

78% 

28 

DC 


lA 

1C>?6 

:co% 

28 

PL 


21 

ICO^ 

75% 

42 

GA 

7 

21 

iCO-So 

:o:'% 

52 

HI 

3 


100% 

10-3% 

14 

lA 

3 

14 


184% 

24 

ID 

5 

14 

90% 

55% 

29 

It 

3 

13 


135% 

37 

IN 

7 

21 

icm 

:o3% 

36 

KS 

7 

21 

7l.% 

75% 

42 

KY 


14 

izo% 

100% 

42 

LA 

7 

41 

75% 


66 

MD 

3 

14 

ICC^ 

75%- 

27 

ME 

7 

14 

so« 

90% 

42 

MC 

3 

14 


55% 

32 

MS 

5 

13 

e?% 

67% 

48 

M- 


•* 

100% 

5C<% 

47 

NC 

7 

21 

iic-^ 

110% 

52 

N£ 

7 

41 

1C0«6 

10-9% 

32 

NH 

3 

13 

15C-*.6 

150% 

17 

NM 

7 

28 

1C0<?6 

:o-9% 

46 

NV 

5 

5 

15036 


31 

OK 

3 


100% 

50% 

49 

OR 

3 

14 

13336 

103% 

24 

Rl 

3 

•* 

115% 

115% 

38 

SC 

7 

14 

10036 

100% 

56 

SC 

7 

7 

1Z0% 

10-0% 

32 

TN 

7 

14 

im 

103% 

45 

TX 

7 

14 

100% 

70% 

94 

UT 

3 

14 

10036 

87% 

29 

VA 

7 

21 

100% 

•0-0% 

41 

VT 

3 

1C- 

150% 

150% 

29 


Source; Barry Lipton et al. NCCI, 2010 

The central feature of reducing the length of disability is the quality of claims handling 
and the ability of the claims process to get injured workers back to work on modified 
duty. In the remainder of my testimony I would like to address claims handling and 
return to work issues. 

Based upon my knowledge of the private insurance industry, I would characterize the 
handling of a typical lost time workers’ compensation case as follows: 

1 ) The claim is reported to the employer who fills out some type of first report of 
injury and forwards it on to their insurer (web, phone, or fax). 
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2) Immediately upon receipt a claims file is opened and an adjuster (often assisted 
by a nurse case manager) is assigned. The adjuster is under strong incentive to 
make contact with the employer, claimant, and treating physician within 24-48 
hours of receiving the claim. 

3) If the discussion with the parties and the written report seem complete and the 
claim valid, the adjuster focuses on ensuring that the worker is getting prompt, 
competent medical care, 

4) Soon after treatment begins, the adjuster will want a diagnosis, prognosis, and 
treatment plan from the treating provider. The adjuster is trained to get full and 
complete reports, especially duty restrictions relevant to return-to-work. 

5) Unless the physician recommends immediate return to work with few limitations, 
the adjuster will want to ensure that the employer strongly considers a plan to 
get the worker back on the jobsite within the limits imposed by the physician. 

6) If the physician seems to be protracting treatment or imposing unreasonable 
duty limits, the adjuster is trained to advocate for an approach consistent with 
treatment guidelines and disability parameters. 

7) Adjusters handle 200 or more lost time claims at once and are under compulsion 
to move claims to closure as quickly as possible given the facts of the case. 

Let us consider a non-surgical low back sprain to illustrate how a claim would be 
handled by a competent private insurance adjuster. The claim would be open and 
come to the attention of the adjuster within a day or two of the injury report to the 
employer. The adjuster would contact the worker, obtain information from him/her 
about the incident, and get their plans for medical treatment. The adjuster would be 
eager to see the medical report to obtain the physician's statement of the apparent facts 
of the case and the return-to-work date and restrictions. Often the medical report is 
vague or incomplete, so the adjuster must contact the doctor’s office to "dig in” and get 
a specific statement of functional limitations during the projected healing period. With 
the medical facts in hand, the adjuster can then approach the employer about return-to - 
work, possibly with modified duty and ongoing therapy. The adjuster is trained and 
obliged to be proactive and make meaningful contact with the claimant, employer, and 
medical provider at ail critical stages of the claim, and to close the claim with dispatch. 
Of course, if the claim seemed to have complications, that would have to be noted and 
communicated to claims supervision for possible special handling. 

In my final remarks, I would to turn to disability management as a discipline with 
workers’ compensation. My remarks in this area are less descriptive of state systems 
and more of my personal judgments on ideal features of a well-functioning workers’ 
compensation system. 

The system should not exist to pay indemnity for work injuries, but to reduce the social 
and personal costs of work injuries. I believe that it is time for workers’ compensation to 
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embrace the goals and techniques of what has come to be characterized as “disability 
management.” Disability management as I understand it is not a cost cutting tool or a 
trendy management fad. It boils down to using techniques that good claims adjusters 
and employers have learned and practiced for years. If you will, its common sense 
dressed up with a new title and more cache. 

The American College of Occupational and Environmental Medicine (ACOEM) has 
partnered with my organization on a number of medical issues related to workers’ 
compensation. In that partnership, the lAIABC has frequently promoted the work of the 
ACOEM Guidance Statement, “Preventing Needless Work Disability by Helping People 
Stay Employed.” I would like to summarize the ACOEM work disability prevention report 
as follows: 

I. Adopt a disability prevention model. The model should have the support of all 
stakeholders, i.e., legislators, regulators, policymakers, and benefits program 
designers and should agree that much work disability is preventable, and that 
successful reintegration to work requires collaboration among several parties. 
While the OWCP could provide leadership and coordination, the other 
stakeholders need to genuinely accept the new model of disability management. 


II. Address behavioral and circumstantial realities that create and prolong work 
disability. These factors include age, marital status, and psycho-social conditions 
affecting the claimant (e g., chemical addiction or mental health problems). 
Psycho-social issues are difficult to manage, but when done properly, disability 
days drop sharply. Another very important factor is the claimant's attitude about 
their supervisor and workplace generally. 


III. Acknowledge the powerful contribution that motivation makes to outcomes and 
make changes that improve incentive alignment. Financial and administrative 
incentives to employers, insurers, doctors and claimant do affect their behaviors. 
Wage replacement has been shown empirically to have an inverse relation to 
return to work. Another harmful disincentive is paying medical providers 
relatively low fees without regard to quality of care or outcomes. One indirect 
incentive for employers to game the system is the structure of the charge back 
mechanism to federal agencies for their claims cost. 


IV. Invest in system and infrastructure improvements. This includes training and 
special tools and forms for communicating among the parties. 


These are simple, common sense principles, but putting them into action requires great 
skill. The first step in disability management is to break down suspicion and 
communication barriers between the claims handler, the injured worker, and the treating 
physician. 
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The notion of disability management strikes a bad feeling in the minds of many 
advocates for workers’ rights. I believe they suspect that it is a plot to deprive workers 
of rights and benefits that they truly deserve. I am sympathetic to the need to protect 
workers from uncaring and clumsy management practices. Some employers are indeed 
inept at managing return to work. They lack motivation or imagination to create suitable 
light duty or alternate jobs or accommodations. They sometime ignore the duty 
limitations and therapy orders of treating physicians. Having said this, I believe that the 
majority of employers are supportive of disability management principles. Critics of 
early return to work abuses should not oppose disability management, but work to make 
it operate properly according an accepted model. It’s worth the struggle to overcome the 
difficult challenges of disability management because getting workers back to work is 
good for them, both economically and physically. Returning to work is the best way to 
minimize the disruption to careers and earning from injury. Finally, in most cases, it 
complements and enhances the healing process. 

Finally, I commend three good documents as objective sources of support for the 
benefits of disability management to injured workers ; 1) /t Physician's Guide to Return 
to Work hy Drs. James Talmage and Mark Melhorn, 2"'^ Edition {forthcoming), AMA 
Press, 201 1 ; 2) ACOEM Guidance Statement, “Preventing Needless Work Disability by 
Helping People Stay Employed” June 2006; and 3) Is Work Good for Your Health and 
Well-being? by Drs. Gordon Waddell and A. Kim Burton, UK Dept, of Work and 
Pensions, 2006. 
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For the Record 

Submitted to the Honorable Christine Griffin 
From Senator Daniel K. Akaka 

“Examining the Federal Workers’ Compensation Program for Injured Employees” 

July 26, 2010 


Senator Akaka asks Deputy Director Griffin, “[h]as 0PM compared retirement benefits at 
different pay levels in both FERS and CSRS to the proposed reduced FECA benefit?” (Akaka, 
26-27). 

In response to Senator Akaka’ s question. Deputy Director Griffin states that 0PM has “looked at 
this and it is actually difficult to do a real straight comparison because there are a lot of variables 
that are unknown such as whether somebody is contributing to TSP and how much they are 
contributing and those types of things, you know, what is taxable and what is not” (Griffin, lines 
3-8, page 27). 

Deputy Director Griffin goes on to state, “[b]ut there are the variables, and we can provide 
something to you that does a rough estimate...” (Griffin, lines 16-18, page 27). 


Below we have provided estimates for a relatively new employee going on workers 
compensation, a person in mid-career, and a person who was injured years ago (new, mid, 
old). The US Department of Labor provided some of the givens for the scenario. We provided 
the additional inputs or givens in blue font. There are three separate estimates for each of the 
three scenarios (new, mid, old). 
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New 1. Letter Carrier Annual Annuity as of 11/01/2021: $34,350.00 

Assumptions; 

• CSRS Immediate Retirement - 55/30 

• DOB: 8/30/55 

• Date of Injury: 10/18/2010 

• Date of Separation for Retirement: 10/31/2010 

• Annuity Commencing Date: 11/01/2010 

• Age at Retirement: 55y 2m Id 

• SS Normal Retirement Age: 66y 2m (10/30/2021) 

• Final Salary: $55,970 

• High-3: $52,620 

• Length of Sen/ice: 30 years 3 months (ail fuil-time) 

• No outstanding deposit or redeposit balances 

• No survivor annuity 

• Cola Assumptions: 

o No cola on 12/01/2010 

o Subsequent colas after 12/01/2010 until Social Security Normal Retirement Age: 2.4% 
each year 

Basic Annuity: $52,620 x .5675 = $29,861.85/yr $2,488/mo 

Cola Increases for 10 years (12/1/2011 through 12/1/2020) at 2.4% each year 

• 12/1/2011: $2,547 

• 12/1/2012: $2,608 

• 12/1/2013: $2,670 

• 12/1/2014: $2,734 

• 12/1/2015: $2,799 

• 12/1/2016: $2,866 

• 12/1/2017: $2,934 

• 12/1/2018: $3,004 

• 12/1/2019: $3,076 

• 12/1/2020: $3,149x12 = $37,788 
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New 2. Postmaster, Texas Annual Annuity as of 05/01/2019: $15,660 

Assumptions: 

• FERS Immediate Retirement (MRA+10) 

• DOB: 4/15/1953 

• Date of Injury: 12/3/2010 

• Date of Separation: 12/31/2010 

• Annuity Commencing Date: 4/01/2013 (postponed commencing date to eliminate age 
reduction - annuity suspended due to receipt of OWCP) 

• Age at Separation: 57y 8m 16d 

• Age at Commencing date: 59 y 11m 17d 

• Age when FERS Colas start: 62 (12/1/2015 is first cola) 

• SS Normal Retirement Age 66 (4/15/2019) 

• Final Salary: $75,181 

• High-3: 570,675 

• Length of Service: 21 years 7 months (all full-time) 

• Partial survivor annuity 

• Cola Assumptions: 

o Not entitled to a cola until 12/01/2015 

o All colas payable through 12/01/2018 (last cola payable before employee reaches NRA 
in April 2019) equal 2.0% (in accordance with FERS cola provisions, a 2.4% cola payable 
to social security recipients and CSRS annuitants results in a 2.0% cola to be paid to FERS 
annuitants). 

Basic Annuity before Survivor Reduction: $70,675 x .01 x 21.583333 = $15,254.02 

Annuity Reduced for Maximum Survivor Election: $15,254.02 x .95 = $14,491.32/yr 
$l,207/mo as of 

04/01/2013 

Cola Increases for 4 years (12/1/2015 through 12/1/2018) at 2.0% each year 

• 12/1/2015: $1,231 

• 12/1/2016: $1,255 

. 12/1/2017: $1,280 

. 12/1/2018: $1,305 X 12 = $15, 660/Year 
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New 3. Border Patrol Agent -TexasAnnual Annuity as of 8/1/2048; $7,392 

Assumptions: 

• FERS Deferred Retirement (62/5) 

• DOB: 7/5/1981 

• Date of Injury: 10/19/2010 

• Date of Separation: 10/31/2010 (resignation) 

• Annuity Commencing Date: 8/1/2043 

• Age at Separation: 29y 3m 26d 

• Age at Annuity Commencing Date: 62y 26d 

• SSNRA: 66(7/5/2048) 

• Final Salary: $88,878 

• High^3: $83,545 

• Length of Service: 8 years 2 months (all full-time) 

• No survivor annuity 

• Cola Assumptions: 

o COLA Paid to Social Security Recipients and CSRS Annuitants from 12/01/2043 through 
12/01/2047 equals 2.4% 

o Colas paid to FERS employees for same period equals 2.0% 
o First COLA payable 12/01/2043 is prorated to reflect time annuitant was eligible to 
receive annuity as of 12/01/2043 (4 months divided by 12 months). Subsequent colas 
are based on the 2.0% rate. 

Basic Annuity: $83,545 x 1% x 8.166667 = $6,822. 84/yr $568/mo beginning 

8/1/2043 

Cola Increases for 4 years (12/1/2043 through 12/1/2047) at 2.0% each year 
(except first year's cola is prorated 4/12 x 2% = 0.7% 

• 12/1/2043: $571 

• 12/1/2044: $582 

• 12/1/2045: $593 

• 12/1/2046: $604 

. 12/1/2047: $616 x 12 = $7,392.00 
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Mid 1. Service Representative - Oklahoma Annual Annuity as of SllllOlT. $18,396 

Assumptions: 

• CSRS Disability Retirement (40%) 

• DOB: 1/26/1956 

• Date of Injury: 4/19/1995 

• Date of Separation; 4/30/1995 

• Annuity Commencing Date: 5/1/1995 

• Age at Annuity Commencing Date: 39y 3nii Sd 

• SSNRA: 66y 4m (5/26/2022) 

• Final Salary: $28,310 

• High-3: $26,611 

• Length of Service: 14 years 5 months (all full-time) 

• No outstanding deposit or redeposit balances 

• Maximum survivor annuity 

• Cola Assumptions: 

o Actual colas paid from 12/1/95 through current date and then cola at 2.4% until 
annuitant reaches NRA (66y 4m = 6/1/2022) 

Basic Annuity (before survivor reduction): $26,611 x 40% = $10,644.40 

Annuity Reduced for Survivor Election: 10,644.40 x .9 + 270 = $9,849.96/yr $820/mo 

effective 5/1/1995 

• Monthly Annuity Rate after Applying Actual Colas from 1995 through 12/01/08: $1186 

• Additional Colas (2.4%): 

o 12/01/2011: $1,214 
o 12/01/2012: $1,243 
o 12/01/2013; $1,272 
o 12/01/2014: $1,302 
o 12/01/2015: $1,333 
o 12/01/2016: $1,364 
o 12/01/2017: $1,396 
o 12/01/2018: $1,429 
o 12/01/2019: $1,463 
o 12/01/2020: $1,498 
o 12/01/2021: $1,533 x 12 = $18,396 
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Mid 2. Support Specialist - Washington DCAnnual Annuity as of 11/01/2013: $38,208 

Assumptions: 

• CSRS Disability (earned) 

• DOB: 10/21/1947 

• Date of Injury: 9/11/2001 

• Date of Separation: 9/30/2001 

• Annuity Commencing Date: 10/01/2001 

• Age at Annuity Commencing Date: 53yllml0d 

• SS NRA: 66 (10/21/2013) 

• Final Salary: $54,930 

• High^S: $51,635 

• Length of Service: 30 years 4 months (all full-time) 

• No outstanding deposit or redeposit balances 

• No survivor annuity 

• Cola Assumptions: 

o Actual colas paid from 12/1/01 through current date and then cola at 2.4% until 
annuitant reaches NRA (66y = 11/01/2013) 

Basic Annuity; $51,635 x .569167 = $29,388.94/yr $2,449/mo beginning 10/01/2001 

• Monthly Annuity Updated for Colas from 12/1/2001 through 12/01/08: $3,038 

• Additional Colas: 

o 12/01/2011: $3,110 
o 12/01/2012: $3,184x12 = $38,208 
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Mid 3. Tax Examiner - Pennsylvania Annual Annuity as of 7/1/2018: $14,712 

Assumptions: 

• FERS Disability 

• DOB: 6/26/1952 

• Date of injury: 10/29/1997 

• Date of Separation: 10/31/1997 

• Annuity Commencing Date: 11/1/1997 

• Age at Annuity Commencing Date: 45y4m5d 

• SS NRA: 66 (6/26/2018) 

• Final Salary: $35,965 

• High-3: $33,807 

• Length of Service: 12y7ml7cl 

• Disability Recalculation date (age 62): 6/26/2014 

• Recalculation High-3: $47,019 

• Recalculation Total Time Credited: 29y3ml2d 

• No outstanding deposit or redeposit balances 

• Full survivor annuity 

• Cola Assumptions: 

o Actual colas from 12/1/97 to present and then 2,0% , starting 12/01/2011, were used to 
update high-3) (FERS cola is 2.0% when CSRS and SS cola is 2.4%) 

• Disability recalculated at age 62 - (6/26/2014) 

o Time on annuity roll from 11/1/97 to 6/26/2014: 16y 7m 25d 
o Total creditable service at retirement: 12y 7m 17d 
o Total time used in age 62 recalculation: 29y 3m 12d 

Basic Annuity (before survivor reduction); $47,019 x 1.1% x 29.25 = $15,128.36 

Annuity Reduced for Survivor Election: $15,128.36 x .90 = $13,615.52/yr $1, 134/mo 

beginning 

6/26/2014 


• Colas (2% each year) 

o 12/01/2014: $1,156 
o 12/01/2015; $1,179 
o 12/01/2016: $1,202 
o 12/01/2017: $1,226x 12 = $14,712 
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Old 2. Clerk Typist - Rhode Island Annual Annuity as of 5/01/2003: $4,272 

Assumptions: 

• CSRS Deferred 

• DOB: 2lnlimS 

• Date of Injury: 9/26/1983 

• Date of Separation: 9/30/1983 

• Annuity Commencing Date: 2/27/2000 

• Age at Annuity Commencing Date: 62y 

• SSNRA: 65y2m (4/27/2003) 

• Final Salary: $15,350 

• High-3: $14,429 

• Length of Service: 16y4m 

• No outstanding deposit or redeposit balances 

• Full survivor annuity 

• Cola Assumptions: 

o Actual colas applied to annuity for periods 2/27/2000 through 4/27/2003) 

Basic Annuity (before survivor reduction): $14,429 x .289167 = $4,172.39 

Annuity Reduced for Survivor Election: $4,172.39 x .90 + $270 = $4,025.15 $335/mo 

beginning 2/27/2000 

• Colas (actual colas) 

o 12/01/2000(2.9): $344 
o 12/01/2001 (2.6): $352 
o 12/01/2002(1.4): $356x12 = $4,272 


§ 


VerDate Nov 24 2008 


11:06 Feb 13, 2012 Jkt068017 PO 00000 


Frm 00093 Fmt6601 Sf ml 6601 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


90 


Olds. Revenue Officer- New Jersey Annual Annuity as of 7/1/1989: $10,992 

Assumptions: 

• CSRS Disability {projected to age 60 - iook back) 

• DOB: 6/17/1924 

• Date of Injury: 8/23/1977 

• Date of Separation: 8/31/1977 

• Annuity Commencing Date: 9/01/1977 

• Age at Annuity Commencing Date: 53y 2m 14d 

• SSNRA: 65y (6/17/1989) 

• Final Salary: $19,900 

• High-3: $18,706 

• Length of Service: lly2m 

• No outstanding deposit or redeposit balances 

• No survivor annuity 

• Cola Assumptions: 

Actual colas applied to annuity for periods 9/1/1977 through 6/17/1989) 

Special Formula for Look Back Calculation - not shown 
Monthly Annuity beginning 9/1/1977: $532 

Monthly Annuity updated for COLAs from 9/1/1977 through 6/17/1989: $969 {x 12 = $11,628) 


I 
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Old 4. Nurse - Maryland Annual Annuity as of 6/1/2009: $7,248 

Assumptions: 

• FERS Disability 

• DOB: 5/3/1943 

• Date of Injury: 3/5/1988 

• Date of Separation: 3/31/1988 

• Annuity Commencing Date: 4/1/1988 

• Age at ACO: 44y 10m 28d 

• SS NRA: 66y (5/3/2009) 

• Final Salary: $19,810 

• High-3: $18,620 

• Length of Service: 4y 2m 28d 

• Disability Recalculation date (age 62); 5/3/2005 

• Recalculation High-3; $27,560 

• Recalculation Total Time Credited: 21y4m 

• No survivor annuity 

• Cola Assumptions: 

o Actual colas from 4/1/1988 to 5/3/2005 used to update high-3 

• Disability recalculated at age 62 - (5/3/2005) 

o Time on annuity roll: 17y Im 2d 
o Total creditable service at retirement: 4y 2m 28d 
o Total time used in age 62 recalculation: 21y4m0d 

• Note: If individual did not apply for disability retirement within one year of separation, 
individual would not be entitled to any annuity at age 66. Individual would only be 
entitled to a refund of retirement deductions based on 4 years, 2 months, and 28 days 
of service. 

Basic Annuity: $27,560 x 21.333333 x 1.1% = $6,467.41/yr $538/mo 

• Colas (actual colas) 

o 12/01/2005(3.1): $554 
o 12/01/2006(2.3): $566 
o 12/01/2007(2.0): $577 
o 12/01/2008(4.8): $604 x 12 = $7,248 
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BACKGROUND 

EXAMINING THE FEDERAL WORKERS’ COMPENSATION PROGRAM FOR 
INJURED EMPLOYEES 
JULY 26, 201 1 


Background 

FECA is administered by the Office ofWorkers’ Compensation Programs (OWCP) at the 
Department of Labor (DOL) and provides workers’ compensation coverage to approximately 2.8 
million federal civilian workers, including employees of the U.S. Postal Service. Workers are 
eligible for wage-loss compensation, medical coverage, rehabilitation services and retum-to- 
work assistance for any injury or illness incurred while in the performance of duty.' FECA also 
provides schedule compensation when an employee suffers certain permanent disabilities, such 
as losing a limb or facial disfigurement, as well as survivor benefits if an employee dies on the 
job or from a condition caused by his or her employment. Each year, DOL receives 1 33,000 new 
FECA claims; on average, less than two percent of those claims involve permanent, long-term 
disabilities lasting two years or more.^ 

When a worker is injured on the job, he or she receives Continuation of Pay from their 
employing agency for the first 45 days. If, at the end of 45 days, the employee is still unable to 
return to work, he or she is considered either partially or totally disabled under FECA and, after a 
three-day waiting period, is eligible to receive wage loss compensation.^ 

Wage loss compensation benefits are available to an employee who is injured at work and has 
long-term disabilities and is unable to work. These benefits are based on the employee’s pre- 
disability salary and are equal to 66.7 percent of that salary for a worker who has no dependents 
or 75 percent for a worker with at least one dependent. These benefits are capped at 75 percent 
of the maximum basic pay rate for a GS-15, are not taxed, and are increased by an annual cost- 
of-living adjustment. Benefits are payable until the employee is no longer totally disabled, are 
reduced by the amount of his or her wages if the employee is able to work in some more limited 
capacity, and may continue for the rest of the employee’s life if the employee is never able to 
fully return to work. 

FECA medical benefits are provided to injured employees for all medical costs associated with 
the work-related injury or illness and recipients are generally allowed to select their own medical 
provider. FECA also provides retum-to-work assistance, such as medical or nursing care for 
rehabilitation to return to work. If the employee is unable to return to the same type of work, 
vocational rehabilitation services are also available to prepare the employee for other work. 

For more information on FECA, visit the OWCP website at ht tp:/.'vww.do l.aov /owcp/dfec/ . 


‘ FECA is codified in title 5, chapter 81 of the United States Code. 

^ Information provided to the Subcommittee by the Department of Labor in briefing materials, March 11, 2011. 

’ Note: Employees of the United States Postal Service have three-day waiting period before they are eligible for 
Continuation of Pay instead of the three-day waiting period between Continuation of Pay and wage loss 
compensation. This change for postal employees was included in the Postal Accountability and Enhancement Act 
of2006!P.L 109-435). 
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FECA Reform Proposals 


FECA was established in 1916 and has not been significantly updated since 1974, resulting in a 
number of outdated benefit provisions and program weaknesses. A number of reform proposals 
have been suggested to modernize the program, improve program efficiency and effectiveness, 
and reduce its overall costs. 

Devartment of Labor Proposal 

In January 2011, DOL offered technical assistance to Congress with recommendations for 
comprehensive FECA reform.'* These recommendations also were included in the President’s 
budget proposal for FY 2012.** This proposal aims to improve return-to-work incentives and 
reduce fraud by allowing the Department to verify reported earnings with Social Security wage 
information. It would move the three-day waiting period to the beginning of the period of 
Continuation of Pay, extend the claims process for those injured the while deployed in a 
designated zone of armed conflict by increasing the time period for Continuation of Pay, and 
label injuries sustained due to terrorism as war-risk hazards. It would also increase payments for 
facial disfigurement and funeral expenses to bring them in line with current costs, and allow 
physician assistants and advanced practice nurses and to certify disability during the 
Continuation of Pay period and be reimbursed for medical services. 

In addition, this proposal would set one 70 percent benefit level for all recipients - instead of the 
current 75 percent for employees with dependents and 66.7 percent for those without — and 
would reduce benefits to 50 percent for FECA recipients at the Social Security retirement age. A 
number of these reforms are widely supported (some have been included in H.R. 2465, see 
below), but provisions to set one benefit level for all recipients and reduce benefits for FECA 
recipients at the social security retirement age have raised some concerns. 

Proponents of provisions to provide one benefit level for all recipients argue that wages do not 
consider whether an employee has dependents so FECA wage loss compensation likewise should 
make no distinction and that eliminating this distinction would reduce the administrative burden 
on the OWCP and make FECA more equitable. In addition, no other workers' compensation 
program, either state or private, calculates benefit levels differently based on dependent status. 
Opponents of this proposal argue that it would be unfair to reduce the benefits for those with 
dependents. Additionally, because FECA benefits are not taxable, opponents of the proposal 
argue that the distinction is needed because those with dependents are not able to claim a 
deduction that would normally decrease their tax burden and increase take-home pay. 

Proponents of provisions to reduce benefits to 50 percent for FECA recipients at the Social 
Security retirement age suggest that allowing FECA recipients continue to receive full FECA 


* The Federal injured Employees' Reemployment Act of 2010, Department of Labor Technical Assistance Discussion 
Draft, January 13, 2011. 

** The Budget of the United States Government, Fiscal Year 2012, Appendix, pg. 769-770. 
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benefits after retirement age is inappropriate because often FECA benefits are greater than 
retirement annuities possibly putting them in a better position than they would have been in if 
they had been working and then retired at the normal age. 

Opponents argue that the employer, the Federal government, is responsible for the injury and has 
an obligation to these employees to provide these benefits for the duration of the injury or illness. 
Therefore, age should not have a bearing on their entitlement to FECA benefits, even if they are 
permanently disabled and never able to return to work. In addition, they argue that reducing 
benefits at a certain age is discriminatory', may cause undue hardship, and puts FECA recipients 
in a worse position than they would have been had they been able to work and experience norma! 
career progression and salary increases. 

S. 261 


On February 2, 20! 1, Senator Collins (R-ME) introduced the Federal Employees’ Compensation 
Reform Act of 201 1 (S. 261), which would to convert retirement eligible employees on FECA to 
Federal retirement plans when they reach retirement age. This language is also included in 
Senator Collins’ postal reform proposal, the U.S. Postal Service Improvements Act of 201 1 (S. 
353). This proposal generally is subject to the same arguments for it and against it as the DOL 
proposal to reduce benefits to 50 percent at retirement, discussed above. 

Opponents of S.261 additionally argue that this approach would be especially unfair since it 
contains no provision to adjust years the high three years of salary used to calculate retirement 
benefits, to account for inflation or normal career progression that disabled employees missed 
out on. Similarly, it would not adjust the years of service in the retirement calculation to account 
for time that the employee would have been expected to work. Placing FECA recipients in 
Federal retirement plans would be a particular concern for the large majority of Federal 
employees covered by the Federal Employee Retirement System (FERS). FERS, created in 
1986. included Federal employees in Social Security for the first time but with a significantly 
reduced retirement annuity. Congress specifically intended Social Security benefits and the 
Thrift Savings Program (TSP) to be essential elements of FERS retirement. However, FECA 
recipients are not permitted to participate in the TSP or earn credit for and increase monthly 
earnings used to calculate Social Security retirement benefits. 

H.R. 2465 


On July 8, 201 1 , Representatives Kline (R-MN), Miller (D-CA), Walberg (R-MI) and Woolsey 
(D-CA), introduced the Federal Workers' Compensation Modernization and Improvement Act 
(H.R. 2465). This bipartisan legislation includes some of the reforms that are included in the 
Department of Labor proposal, such as providing the Department with access to Social Security 
wage information to verify earnings and reduce improper payments, extending the claims 
process for those injured the while deployed in a designated zone of armed conflict by increasing 
the time period for Continuation of Pay. labeling injuries sustained due to terrorism as war-risk 
hazards, increasing payments for facial disfigurement and funeral expenses lo bring them in line 
with current costs, allowing physician assistants and advanced practice nur.ses to be reimbursed 
for medical services and to certify disability for traumatic injuries. H.R. 2465 was referred to the 
House Committee on Education and the Workforce and was reported favorably on July 1 3, 201 1 . 
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Additional Resources 


This spring, both the House Committee on Education and the Workforce Subcommittee on 
Workforce Protections and the House Committee on Oversight and Government Reform 
Subcommittee on Federal Workforce. U.S. Postal Service, and Labor Policy held hearings on 
FECA and various reform proposals. Hearing videos and other materials can be found on the 
committee websites at: h ttp://edworkforce.house.gov/ and ht tp:,//o\ ersight.house.»ov/ . 


Congressional Research Service, Statement of Scott Szymendera, Analyst in Disability Policy, 
House Committee on Education and the Workforce, Subcommittee on Workforce Protections, 
May 12, 201 1, available at 

http:/7edworkforce. house. »oviT;ploadedFiles/05. 12.1 1 szsmcndera.ndf . 

U.S. Government Accountability Office. Federal Workers' Compensation: Better Data and 
Management Strategies Would Strengthen Efforts to Address Improper Payments, February 
2008, available at hlt p:,//www.gao. gov./new. ilcms/d08284.pdf . 


U.S. Government Accountability Office, Federal Employees ' Compensation Act: Percentages of 
Take-Home Pay Replaced by Compensation Benefits, August 1998, available at: 
httpt.'/'vv w' w. gao.gov/ar c hive/1998/gg98174.pdr 


U.S. Government Accountability Office, Federal Employees ' Compensation Act: Issues 
Associated with Changing Benefits for Older Beneficiaries, August 1996, available at: 
httD://wvvw.gao. gov/archive/ 1 996/gg96 138b.pdf . 
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STATEMENT OF COLLEEN M. KELLEY 
NATIONAL PRESIDENT 
NATIONAL TREASURY EMPLOYEES UNION 


On 

COMPENSATION FOR WORKERS INJURED 
IN THE FEDERAL WORKPLACE (FECA) 

To the 

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT MANAGEMENT AND 
THE FEDERAL WORKFORCE, 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 

JULY 26, 2011 


Chairman Akaka and Members of the Subcommittee on Oversight of Government 
Management and the Federal Workforce, the National Treasury Employees Union (NTEU) 
appreciates the opportunity to offer this statement to the Subcommittee as it considers the 
important matter of Workers’ Compensation in the federal sector, NTEU represents over 
155,000 federal employees at 31 agencies. Our members perform every type of work for the 
American public from Customs and Border Protection Officers, to Treasury Department 
employees sorting tax returns or involved in the printing of currency, to Food and Drug 
Administration scientists working in laboratories at home or on assignment inspecting products 
in India and Mainland China. These public serv'ants show up for work each day expecting to 
perform their important duties diligently and professionally in .service to their country and then 
safely return home to their families. Nevertheless, some will suffer workplace injuries that make 
it impossible for them to return to work for short or long periods of time and, regrettably, in 
some cases to never be able to return to work at all due to permanent injury or even death. 
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This year, the nation celebrates the centennial of Workers’ Compensation laws. One 
hundred years ago the first Workers Compensation program was enacted into law by the state of 
Wisconsin, following on workplace injury insurance programs adopted in Germany and Great 
Britain. Nine other states followed this progressive initiative that same year and by 1948 all 
states had laws covering private and state workers. Five years after Wisconsin led the nation on 
this. Congress moved to insure the federal government’s own employees as well as railway, 
longshoremen and other harbor workers. The Kem-McGillicudy Act developed the program we 
now' know as the Federal Employees Compensation Act (FECA). Workers’ Compensation 
insurance is a recognition of the responsibility of employers and society to take care of those 
injured in the workplace. It was our nation’s first social insurance program. Today, Workers’ 
Compensation stands as an important protection for the benefit of all Americans. Almost 98% of 
the workforce is covered by workers’ compensation insurance. 

FECA is one of the most important programs for federal workers. This program provides 
federal employees with workers’ compensation coverage for injuries and diseases sustained 
while performing their duties. The program seeks to provide adequate benefits to injured federal 
workers while at the same time limiting the government’s liability strictly to workers 
compensation payments. Payments are to be prompt and predetermined to relieve employees 
and agencies from uncertainty over the outcome of court cases and to eliminate costly litigation. 
Efficient government is advanced by a civil service that is expected to have the highest levels of 
professionalism and competency and in turn is fairly compensated and treated with dignity and 
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respect. There is no greater disrespect to human dignity than to have to suffer injury from an 
unsafe workplace or from employer negligence. 

NTEU welcomes a review of the FECA program, while always keeping in mind this is an 
issue of human dignity. We believe such a review should be broad and comprehensive. By that, 
we mean that it should never start or be rigidly limited to benefit payments. Instead the first 
principle should be making the federal workplace safe by actions to move us towards the goal 
where no worker need come to work with the possibility it will be his or her last day on the job 
because of a W'orkplace injury. NTEU has worked with Republican and Democratic 
administrations on this goal and we are ready to continue those efforts. 

However, 1 want to state our strong opposition to insurance benefit cuts, particularly for 
those employees who came to work one day ready to serve their country but suffered a 
workplace injury that resulted in them never being able to return. We are strongly opposed to 
proposals for a forced retirement provision or a cut in benefits for older, injured beneficiaries. 

An employee who is injured on the job and unable to work receives FECA payments 
equal to 67% of wages at the time of injury (a slightly higher amount if he has family 
obligations). This reduction in income makes it impossible for an injured employee to fund a 
retirement plan. Once workplace injured workers are on FECA, they receive no further 
step/grade increases or contribution matches, nor arc they able to make elective contributions to 
the Thrift Savings Plan. This holds true for Social Security as well as the federal retirement 
programs. Forcing a worker to give up regular FECA benefits at some age deemed to be 
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retirement age and live on the income from retirement savings set aside up until his or her 
vvorklife was interrupted by an on the job injury would cause grave economic hardship to many- 
disabled employees. 

NTEU would also oppose elimination of the family benefit that is now a feature of 
FECA, This is not a complicated program to administer. It does not compensate for the tragic 
emotional burden a head of household must suffer having lost his or her ability to continue as the 
breadwinner for his or her children. But it does provide some modest additional payment so a 
former family breadwinner can still provide some material support for his dependents, such as 
maybe be able to afford to take them to a ballgame or to pay for dance lessons. 

There are a number of ways that FECA fails to provide for just and proper benefits. 
NTEU would ask that the Senate act to improve FECA in this way, particularly regarding benefit 
amounts that have not been adjusted since 1949. NTEU has endorsed the Federal Workers’ 
Compensation Modernization and Improvement Act (HR 2465) that recently was approved by 
the House Education and the Workforce Committee on a bi-partisan basis. This legislation 
increases the maximum scheduled award for facial disfigurement from the $3,500 cap set in 
1949 to $50,000 and then for the future, indexes to inflation that figure. It does the same for the 
1949 enacted funeral expense limit from $800 to $6,000 and again indexing it for the future. 
NTEU is also pleased the House bill adds coverage for disability or death of a federal employee 
sustained in a terrorism incident. Representing employees of the IRS and the Department of 
Homeland Security, we know that they, as well as many other federal workers, are particular 
targets of terrorists. 
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Let me close by staling that NTEU very much wants to work with the Senate and any 
other policymakers to find ways to reduce the costs of the FECA program. As I have said, our 
belief is the best way to do so is not by reducing benefits or denying claims but by preventing the 
occurrence of injuries. NTEU is committed to a safe and healthy federal workplace where 
employees are less likely to ever suffer the injuries that lead to FECA claims. Our union has also 
been one of the strongest forces for innovation in the federal workplace, often working with 
management on bold new programs and sometimes dragging management forward over its 
reluctance. We have received reports from our members about management resistance or 
disinterest in light duty assignments, alternative worksites, disability accommodations and other 
actions that could allow FECA recipients to return to work. A change in management practices 
and culture is needed. I don't expect this is something Congress can legislate, but the first step is 
to end the myth that able bodied workers are receiving FECA payments and accept the fact that 
many injured workers would like to return to work and could do so with open minded and 
innovative agency practices. 

Further, NTEU is willing to work with policymakers to improve program integrity 
methods. For example, the Office of Worker Compensation Programs (OWCP) currently 
matches FECA claimants with Social Security Administration (SSA) data to determine if 
claimants have died. However, they do not match with SSA data to see if they are receiving 
wages that would make them ineligible for FECA benefits. If OWCP thinks FECA beneficiaries 
are falsely claiming dependents, they should be able to match their records with tax returns and 
FEHBP enrollment records. We support the cost savings provisions included in the bi-partisan 
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legislation recently passed by the House Education and Workforce Committee including sections 
7 and 9, allowing subrogation of continuation of pay and a chargeback for administrative costs. 
We strongly believe these are the types of reforms that should be explored before Congress 
moves to cut these social insurance benefits to injured federal workers. 

Thank you for this opportunity to present NTEU’s views. 


VerDate Nov 24 2008 1 1 :06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00105 Fmt 6601 Stmt 6601 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


102 



Testimony for the Record 
Before the United States Senate 

Committee on Homeland Security and Governmental Affairs 

Subcommittee on the Oversight of Government Management, the Federal Workforce, 
and the District of Columbia 
July 26, 2011 


Examining the Federal Workers^ Compensation 
Program for Injured Employees 


Statement Submitted for the Record by the 
Federal Managers Association 
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■i'eslimiKiy for the Record submitted to the Senate 1 [omeJanti Security and Cioverntnenfai Affairs 
Subcommittee on Oversi^t of Government Management, the Federal Workforce, and the District of 
Columbia 

Chain-nan Akaka, Ranking IVlember Johnson and Members of the Senate Subcommittee on the 
Oversight of Government Management, the Federal Workforce and the District of Columbia; 



On behalf of the over 200,000 managers, supervisors, and executives in the federal government 
■whose interests are represented by the Federal Managers Association (FMA). we would like to thank 
you for allowing us to express our view's regarding reforms to the Federal Employees’ Compensation 
Act (FECA). 


Established in 1913, FMA is the largest and oldest association of managers and supervisors in the 
federal government. FMA originally organized within the Department of Defense to represent the 
interests of its civil service managers and supervisors, and has since branched out to include nearly 
forty different federal departments and agencies. We are a nonprofit, professional, membership- 
based advocacy organization dedicated to promoting excellence in the federal government. 


BACKGROUD 


Established in 1916, the Federal Employees' Compensation Act provides workers' compensation 
coverage to nearly three million federal and postal workers around the world for employment-related 
injuries and occupational diseases. Benefits include wage replacement, payment for medical care, 
and medical and vocational rehabilitation assistance in returning to work. FECA is administered by 
the Office of Workers’ Compensation Programs (OWCP) at the Department of Labor (DOL). 
Although FECA is administered by OWCP. disbursements for an injured or disabled employee are 
charged back to the agency’s salary and expense account. 

Since its inception in 1916, FECA has only been overhauled five times. The last of these major 
reforms occurred in 1974. FECA. like any program, must be periodically evaluated to make sure that 
it is adequately re.sponding to a rapidly changing environment. OWCP is to be commended for the 
remarkable strides it has made in improving service to injured workers and returning injured 
employees to work. With the help of Congress even more could be done. 

Federal Employees’ Compensation Act costs are a significant concern to federal agencies and 
federal managers alike. In 2010. total program costs were $2.78 billion. The charge back provision, 
instituted to make agencies accountable for safety, has led many managers to see their rapidly 
do-wnsizing budgets tapped to pay for long-term disability cases. Currently, injured workers without 
dependents are compensated at a rate of 66 2/3 percent of income at the time of injury and those with 
dependents receive 75 percent. We at FMA would like to take this opportunity to discuss various 
reform proposals as well as put forth our own suggestions for reform. 

S. 261 - The Federal Employees’ Compensation Reform Act of 201 1 

The Federal Managers Association applauds Senator Collins (R-Me.) for her wdllingness to tackle 
the issue of FECA reform, which is complicated and complex. FMA has long championed FECA 
reform, and we appreciate the Senator's willingness to start a debate on the issue. However, wc have 
serious concerns about S. 261. the Federal Employees’ Compensation Reform Act of 201 1, as 
currently written. 
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Under the legislation, FECA recipients would transition to their re.spective retirement system at full 
Social Security retirement age. FMA is supportive of reducing the strain on agency budgets for 
recipients who are of retirement age. but the bill as written poses many concerns. We are primarily 
worried that employees in the lower grades and those who were injured early on in their careers 
would be devastatingly impacted financially. 


While receiving FECA benefits, participants cannot contribute to Social Security, the Thrift Savings 
Plan (TSP), or the Civil Service Retirement and Disability Fund (CSRDF). Correspondingly, as the 
recipient is no longer on agency employment rolls, the agency does not contribute to any of the 
above retirement plans on behalf of the employee. Under the legislation, employees would be 
credited for years of service before receiving workers’ compensation. For employees w'ho were 
injured early on in their careers, the financial impact of such a switch would be cata.strophic. When 
receiving FECA benefits, the participant loses all possibility of promotions and raises, and they 
receive no service credit for the time spent on the FECA rolls. In short, the legislation as drafted 
could have serious financial implications for many of the FECA participants. 


We at FMA support removing retirement-eligible FECA recipients from agency salary budgets, but 
S. 261 is not the answer. We look forward to working with Senator Collins to craft a sensible 
solution that will provide equitable benefits for FECA recipients as they approach retirement age. 


H.R. 2465 - The Federal Workers' Compensation Modernization and Improvement Act 

In July, the House Education and Workforce Committee approved legislation which would make 
much needed changes to the FECA program, but did not address the issue of retirement. The Federal 
Workers' Compensation Modernization and Improvement Act (H.R. 2465) provides updates to many 
outdated provisions in the FECA laws, and we at FMA support these changes. Specifically, the 
legislation expands FECA coverage for injuries as a result of a terrori.st attack, increases 
compensation for facial disfigurement and funeral expenses, and eases the claims process for 
workers who sustain an injury in a designated zone of armed conflict. 


Department of Labor Proposal in FY12 Budget 

In the President’s Fiscal Year 2012 Budget, the Department of Labor proposed changes to FECA 
which would, according to the agency, save the federal government $400 million over a ten-year 
period. We at FMA encourage implementation of several of the proposals put forth by DOL, but also 
have concerns with the recommendation to provide recipients with 50 percent of their gross salary at 
the time of injury plus eo.st of living adjustments once they reach retirement age. We have the same 
concerns with this change as we do with the proposal put forth by Senator Collins. For one, there is 
potential for financial hardship for many recipients. We are not convinced, as DOL claims, that the 
benefits provided under this proposal closely mirror the average retirement benefit for employees. 
Additionally, under the DOL proposal, agencies would still be financially responsible for FECA 
participants after they reach retirement age, a change we would like to see made. 
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However, we at FMA support other various reforms suggested by the Department of Labor. Under 
the proposal, DOI, would have authority to match Social Security wage data with FECA files 
without the consent of the recipient. This authority would further ensure beneficiaries are compliant. 


Additionally, the DOL proposal recommends reducing FECA benefits to seventy percent for all 
recipients. We at FMA agree with DOL in the sense that the current structure provides a disincentive 
to return to work, and we also feel the disparate benefits based on dependents or marital status is 
discriminatory. We detail our views and suggestions for reform in this area in the next section ofour 
testimony. DOL also suggests changes to the schedule award provision based on physical 
impairment in an injury, such as the loss of a limb. DOL suggests paying all schedule awards at a 
rate of 70 percent of $53,630 (the equivalent of the annual base salary of a GS 11 step 3), adjusted 
annually for inflation. The Federal Managers Association supports an across-the-board 
standardization for physical impairments and we also discuss this later in our testimony. 


FMA RECOMMENDATIONS FOR REFORM 


The Federal Managers Association makes the following suggestions for legislative FECA reform: 

• Reduce the FECA benefit from 75 percent to 66 2/3 percent of income 

• Establish a FECA retirement program 

• Base benefit increases on employee pay adjustments, not the Consumer Price Index (CPI) 

• Extend the right to resume employment from one to three years 

• Eliminate anatomical loss disparity 

Eliminate Inherent Disincentive to Return to Work 


In 1949, FECA was amended to increase the basic compensation rate from 66 2/.3 percent to 75 
percent of income if the injured employee had dependents. Injured workers without dependents are 
still compensated at a rate of 66 2/3 percent of income. According to the Department of Labor, more 
than seventy percent of recipients are paid at the 75 percent rate. 

Since FECA benefits are tax free, the compensation rate for those with dependents can actually 
increase an employee's take home pay over what they would have earned from their regular 
paycheck. In fact, in 1998. the Government Accountability Office (GAO) reported that nearly 30 
percent of recipients took in a higher income under FECA than when they were working. In the 
experience of FMA members, it is not unusual to see FECA beneficiaries collect more per pay 
period than their regular salary. 

We at FMA also feel the current structure penalizes employees for their marital status as those 
without dependents receive less in compensation, in fact, several FMA members have commented 
that they feel this is discriminatory and would seek legal action if injured. The disparity was 
implemented in the 1 940s when a household with two wage earners was uncommon and husbands 
scn'cd as the primary wage earner. In 201 1 , this is simply no longer the case. 

The goal of FECA is to provide a stable source of income replacement for federal employees while 
they recover from their injury sustained on the job. Paying employees more to stay at home rather 
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than to come back to work represents a significant disincentive to leaving the FECA rolls. Setting 
the maximum rate of benefits at 66 2/3 percent of income, regardless of dependents, would remove 
an inherent disincentive for injured workers to return to their jobs. 

Establish a FECA Retirement System 


Prior to 1974, employees receiving FECA benefits had their case reviewed and benefits possibly 
reduced upon reaching age 70. In 1974, Congress eliminated this provision. This change effectively 
opened the door for individuals collecting FECA benefits to continue to do so well past the age that 
they would have retired had they not been injured. Federal employee retirement benefits are 
substantially less than active service pay; however, this is not the case with FF.CA beneficiaries. 
According to DOL, 65 percent of FECA beneficiaries are over age 55, What is even more shocking 
is that 22 percent of the long-term claimants are over the age of 70. This is well past the average 
retirement age in federal service, yet agencies are continuing to pay for these individuals. 

Because FECA benefits are tax-free, they are more generous than an individual could receive under 
the federal retirement system, providing an incentive for individuals to remain on the FECA rolls 
past w'hen they would otherwise have retired. This also forces the agency to continue providing 
FECA benefits longer than they w'ould have paid the employee's salary. Many FMA members work 
in Department of Defense indu.strially-fundcd activities and must compete against the private sector 
for workloads and employees. The increase in overhead for having to pay FECA benefits past the 
age of retirement gives the government a significant competitive disadvantage compared to the 
private sector. 

FMA recommends that FECA be amended to prospectively transfer the cost of FECA benefits for 
retirement age recipients from agencies to a separately funded account. While on FECA, wc suggest 
employees and agencies contribute to this fund so recipients can transition smoothly. FMA 
additionally supports establishing a retirement category that identifies individual as compensation 
retirement eligible. We also support moving FECA recipients off their agency rolls and placing them 
on retirement rolls (at a pre-established retirement age) through this new'ly-established account. 

Tic Benefit Increases to Active Emnlovee Pay Adjustments 

FECA, like many benefit programs, is structured to prevent benefits from being eroded by inflation 
by indexing benefits to increases in the Consumer Price Index (CPI). Federal employee pay 
adjustments, however, are based on wage growth in the private sector as measured by the 
Employment Cost Index (ECl). Since FECA benefits are income replacement, it would be more 
equitable to base increases on those given to active workers. 

Extend Mandatory Re-employment Window to Three Years 

From a management standpoint, FECA benefits greatly increase the cost of accomplishing the 
agency's mission. In paying FECA benefits, agencies arc essentially paying one active worker to 
perform a task while also compensating a FECA claimant for the loss of potential earnings. 
According to DOL, 85 percent of claimants return to work within the first year of injury, and 89 
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percent return by the end of the second year. Only two percent of claimants remain on the FECA 
rolls long term. Because some injuries take longer than one year to resolve, extending a FECA 
recipient's right to reemployment from one year to three years would enable agencies to reduce their 
costs by reinstating more injured workers and therefore, FMA supports extending a FECA recipient's 
right to reemployment from one year to three years. 


Eliminate Anatomical Lo.ss Disparity 

Under FECA, injured workers are awarded compensation for pennanent injuries sustained on the job 
based on their pay grade. This leads to a disparity in payments for workers with identical injuries but 
who are of different pay grades. For example, the schedule award for the loss of the use of an arm 
for a GS-2, step 1 is $120,102 while a GS-15, step 1 is eligible to receive $597,768. FMA supports 
the use of a schedule that is wage grade neutral. .Although this may in some cases be more expensive 
than the presjent .system, it is fundamentally an is.sue of fairness that all employees be treated equally 
for anatomical loses. 


PERSONAL EXPERIENCE WITH FECA REFORM 


FMA’s National Secretary Richard Oppedisano recently completed thirty years of federal service 
with the Department of the Army, Prior to his retirement. Dick served as Operations Officer/Chief of 
Staff in the Office of the Commander. US Army Watcrvlict Arsenal, Watervliet, NY. During his 
time at Watervliet, he established a very successful FECA review program with management and 
union support. We at FMA would like to provide you with a first-hand account and overview of the 
program in hopes it will encourage other federal agencies and installations to follow suit. 

When I become Chief of Placement and Recruitment at Watervliet. / instructed my staff to review 
each FECA recipient ’s flle to determine for what positions they qualified and their physical 
Imitations. Fur example, a machinist (four-year apprentice graduate) could qualify for production 
comptroller, quality control .specialist or an administrative position within the manufacturing 
division which did not require heavy lifting. 

Additionally, for every vacancy that came through my office, my .staff would review the opening to 
.see if we had anyone on FECA who may qualify for the vacancy. Often, the position had a full 
performance level identified and would be a promotion opportunity for someone who was working 
full time. The union had concerns with this so we made an agreement that the vacancy would he 
capped at a level equal to the Journeyman level. For any further promotion opportunity the vacancy 
would have to be advertised and any and all employees could apply and receive consideration. 

If a match occurred, we would refer the FECA recipient to the selecting official If the individual 
was selected (or someone else from the list of FECA employees), we would inform OWCP and the 
FECA entitlement would be reduced by the salary of the position in which the employee was 
placed. If the selecting official did not select the FECA recipient, the reasoning would he submitted 
to me in writing and if I concurred we would continue recruiting for the position. If! did not concur, 
and most of the time I did not. I would put my objections in writing and return the refetral notice 
back to the selecting official for placement. If the selecting official still did not agree to select the 
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FECA recipient, we w’ould set up an appointment with the Commanding Officer and after hearing 
both sides he would make the final decision. Ultimately, we did not have many Commander 
meetings. 

The bottom line was that this program was so successful that the arsenal saved more than $700,000 
in three years. 

CONCLUSION 


We at FMA have long championed reform to the FECA program, and we appreciate the newfound 
attention Congress is placing on reform proposals. We hope that FMA's insights and 
recommendations have contributed to your oversight and understanding of this important program. 
FMA stands ready to work with the Committee and other Members of Congress to effect common 
sense FECA reforms. 
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FEDEiRAL LAW ENFORCEMENT OFFICERS ASSOCIATION 
1 100 Connecticut Avenue, NW, Washington, DC 20036 
wvvw.fleoa.org 
(202)293-1550 

July 22,2011 

Honorable Daniel Akaka 
Chairman 

Honorable Ron Johnson 
Ranking Member 



Subcommittee on Oversight of Government Management, the 
Federal Workforce, and the District of Columbia 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
Washington, DC 20510 




Dear Mr. Chairman and Ranking Member Johnson; 

1 am writing on behalf of the membership of the Federal Law 
Enforcement Officers Association (FLEOA), to express our views 
with respect to the Subcommittee hearing entitled “Examining the 
Federal Workers” Compensation Program for Injured Employees.” 
We respectfully request that this letter be made part of the record 
for this hearing. 

FLEOA is the largest nonpartisan, nonprofit professional 
association exclusively representing active and retired federal law 
enforcement officers. FLEOA represents more than 26,000 federal 
law enforcement officers from over 65 different agencies, The men 
and women we represent are employed in an occupation that is 
absolutely unique in the ranks of the federal government. Law 
enforcement positions are filled by men and women who risk their 
lives each day to protect our nation from criminals and terrorists. It 
is one of the most stressful, most dangerous, and most rewarding 
careers for those who meet the rigorous requirements of the job. 
Over the years, our organization has worked to address major flaws 
with the Federal Employees' Compensation Act (FECA) system, 
and we appreciate this opportunity to share our views on this 
important issue. 

Every year, approximately 300 Federal law enforcement officers 
sustain line of duty injuries during violent physical encounters. 
They also suffer from serious duty related injuries from vehicle 
accidents, toxins and hazardous materials exposure, and training 
incidents. From all the pain these noble warriors have endured, the 
pain that hurts them the most is their negative experiences dealing 
with the Office of Workers' Compensation Programs (OWCP), and 
the Division of Federal Employee Compensation. 
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On July 2!. 2010. 1 testified before Uie House Committee on Government Reform's 
Subcommittee on the Federal Workforce and hi^lighted situations in which federal 
law enfwxement ofllceR injured in the line of duty were made worse by tiie FEC'A- 
OWCP system. To illustrate the pattern of how our members have been mistreated, 
including having to endure financial and emouonal duress, during my testimony 1 
discussed five separate cases that bear rqteating here; 

1. On Seji^ember II, 2001, Special Agent Mike Vaiani was at Ground Zero 
when the World Trade Center Towers collapsed. Before the second Tower 
fell. Special Agent Vaiani and a firefighter ran into the building and rescued 
injured fire fighters and civilians. In the process. S/A Vaiani sustained serious 
injuries to his neck, shoulders and back. After filing his workers' 
compensation claim, he first heard from a OWCP c!aim-s examiner in October 
2001. The examiner asked him one question; did the firefighter ask S/A 
Vaiani to follow him into the building? S/A Vaiani's response was that of a 
hero: “1 went in to save lives because that's what I do." Afterwards, S/A 
Vaiani began to receive collection notices for unpaid medical bills. Then, in 
December 2002, OWCP lost his case file and his supervisor offered to pay his 
medical bills on her persona! credit card. After enduring this miserable 
fHt)cess. S/A Vaiani stated, “I would rather run back into the Tower while it's 
on fire than have to deal wiOi the Department of l ^bor." 

2. After Anthrax-contaminated mail was sent through the Brentwood postal 
facility in 2001. Postal Inspector Bill Paliscak responded to the crime scene. 
He was instructed to remove a contaminated filter to preserve as evidence. 
Wearing only a dust mask, Inspector Paliscak was unexpectedly covered in 
Anthrax dust. Da« after the severe Anthrax exposure, inspector Paliscak 
became deathly ill. The OWCP denied his claim because they questioned if it 
was in his job duties as an Inspector to touch a contaminated filter. In spile of 
the fact that the filler he removed was saturated with Anthrax spores, his claim 
was denied because he could not immediately prove he was .suffering from 
Anthrax exposure. In May 2002, OWCP finally accepted Inspector Paliscak’s 
claim. As a result of this incident. Inspector Patiscak's credit was ruined since 
his medical bills went unpaid for months, and his medical care was disi’upted. 
Today, this hen;) is bound to a wheelchair, while he suffers from severe 
muscle spasms, overwhelming fatigue, and other debilitating effects of 
Anthrax exposure. 

3. On November 16. 2006, Special Agent Paul Buia was off-duty with his family 
in a mall when he was shot white effectively stopping a violent assault 
committed in his presence. His heroic actions saved a man's life, and slopped 
a lethal threat. While his wife and his 1 3-year old daughter administered first 
aid, S/A Bula's 4-year old daughter went for help and called 911. After 
receiving medical care. S/A Buta's doctor told him he would need extensive 
physical therapy to prolong the atrophy of his leg muscles. With bullet 
fragments lodged in his leg, S/A Buta began physical therapy treatment. 
Unfortunately, due to OWCP's inability to pay S/A Buta's bills timely, his 
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physical therapy ended on June 30, 2008. Without the physical therapy, S/A 
Buta is struggling to meet the mandatory fitness standards to keep his job. 
Prior to the shooting, S/A Buta was a triathlon athlete. Now. he's a hero in 
pain and in serious debt. 

4. From 2000 to 2007, Special Agent Tim Chard was assigned to a narcotics task 
force. During this time, S/'A Chard was personally involved in busting and 
dismantling 100 meth labs. His task force commander stated. "\ was so 
impressed that he, a Federal Agent, was helping us do a job we hated when 
other Detectives assigned to our team seemed to disappear whenever a lab was 
discovered.” In late 2008 and into 2009, S/A Chard began to suffer from a 
variety of debilitating symptoms and pain that seemed connected to his 
exposure to meth labs toxins. Renowned expert Dr. Gerald H. Ross wrote, “It 
is my medical opinion that in all reasonable likelihood. S/A Chard's 
symptoms have resulted directly from his meth and meth-related chemical 
exp<^)sures.” Dr. Ross recommended that S/A Chard be admitted to tiic Utah 
Meth Cop Project’s 30-day detoxification program for treatment. 
Unfortunately, OWCP denied S/A Chard's claim. Appealing to his agency for 
help. S/A Chard was told that if he enrolled in the program, "any costs you 
incur up front will have to paid out of pocket. You will also be required to 
take sick leave for the program. You would then be reimbursed for your 
expenses by OWCP. if they accept your claim.’’ In spile of OWCP's rejection 
of his claim, the FLEOA Foundation paid for S/A Chard to enter the treatment 
program. .After completing the program, S/A Chard's health greatly improved. 
However, he will have to pay for all medical tests to monitor his condition. 

5. More recently, Deputy .lason Matthew was stabbed by a female inmate who 
had secreted an HIV-contaminated edged weapon on her person. Deputy 
Matthew was immediately taken for emergency treatment to tend to his 
wound and his exposure to an HIV contaminated weapon. While receiving 
emergency medical care. Deputy Matthew was given a prescription for HIV 
preventive medication. After laying out his money to purchase the medication. 
Deputy Matthew's OWCP claim was denied. He was informed that because 
he was not diagnosed with HIV. he would not be reimbursed for the 
prescription expense. Fortunately, his agency intervened and paid this hero's 
medical bill. Deput) Matthew continues to be monitored for his HIV 
exposure. 

The obvious common denominator in all of these horror stories is that OWCP is 
unable to effectively process claims filed by injured law enforcement officers or to 
grasp the nexus of the injury' with the law enforcement functions they perform. To 
their credit, after the 2010 hearing both the Directors of the Division of Federal 
Employees’ Compensation and OWCP met with FLEOA and agreed to establish 
traumatic care nurses for law enforcement injuries and a law enforcement officer 
Ombudsman in each OWCP district. Despite this positive development, more work is 
still needed. 
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To date, several legislative proposals have been brought forward in both the I louse 
and the SenMe to reform the FECA sy^em. While we appreciate the work of the 
Subcommittee and c^rs on tftis issue, we believe that it is fundamentally important 
that any such refomi reoignize die unique nature of law enforcement work and the 
injuries su^ined by law enforcement olficere, and not advance a "one size fits all" 
solution. 

One idea which has been suggested is to tr^sition FECA recipients into disability- 
retirement under FERS or CSRS— an a^arofteh tiat raises more questions than it 
answers. Law enforcement officers who are forced into a disability retirement 
usually sustain injuries that are markedly different than those sustained by the general 
federal employee. Indeed, the phrase “line of duly injury" means one thing for a law 
enforcement officer, and something y&ry diflerent for other federal employees. A 
Special -Agent wak^ each day bowing that there is a real risk that they may be 
critically Injured or killed on the job. And the disability retirement system should 
reflect that fact. Firal and foremost, FLEOA believes that rather than the generic 40% 
of your high three taxable rate, a disabled law enforcement officer should be eligible 
for what many State and local law enforcement agencies provide: 75% of their high 
three. Secondly, Cemgress should look at providing these benefits tax free. Again, 
unlike other Federal employees, an officer who is disabled is unlikely to be able to 
find a similar job in law enforcement making the same salary'. Thus there is a real 
question as to why— if piacd on disability retirement— we would want to liieraily 
pul! the slandanl of living rug out from under them when they sustain a disabling 
injury in the line of duty. Finally, it would also be important to ensure continuation 
of medical coverage for ongoing treatment related to a line of duty injury to ensure 
that law enforcement officers arc not required to pay for these needed services out of 
pocket under a retiree Federal Employees Health Benefits (FEHB) program package. 

Further. FLEOA fully supports extending the continuation of pay (COP) period for 
traumatic injuries sustained in the line of duty. For those officers assaulted by a 
suspect, exposed to a toxic .substance, or shot or stabbed, or involved in an explosive 
blast W'hiie enforcing the law. a longer time frame would better allow for a proper 
ewaluation to determine if a return to work will be possible. 

On behalf of the membership of the Federal Law Enforcement Officers Association, 
thank you for the opportunity to provide our views on reform of the I-'ECA system. 
Our oi^anization stands ready to v\ork with the Subcommittee as it considers this 
important issue. 

Sincerely. 

J. Adler 

National President 
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Hearing before the Senate Subcommittee on Oversight of 
Government Management, the Federal Workforce, and the 
District of Columbia 

Committee on Homeland Security and Government Affairs 



Long Statement for the Record 
Examining the Federal Workers’ Compensation Program for 
Injured Employees 


July 26, 2011 


David C. Williams 
Inspector General 
United States Postal Service 
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Mr. Chairman and members of the subcommittee, thank you for the opportunity 
to provide comments on the Federal Employees Compensation Act (FECA) and 
its impact on the Postal Service. The Postal Service’s financial condition is dire 
and it cannot afford the current disability program, which is vulnerable to fraud 
and abuse and charges a hefty $60 million administrative fee. Our concern will 
soon be the concern of other agencies as budgets tighten across the 
government. 

I would like to provide a brief background on the FECA and its applicability to the 
Postal Service, identify aspects of the program that make it vulnerable to fraud 
and abuse, describe our recent investigative work and interaction with the 
Department of Labor (DOL), and discuss potential FECA reform that would 
improve effectiveness and efficiency and, more importantly, ensure that benefits 
remain available to truly deserving claimants. 

Background 

The FECA requires federal agencies to participate in the DOL’s FECA program. 
The DOL bills each agency annually for compensation paid and non-appropriated 
agencies also must pay the DOL an annual administrative fee. Eligible disabled 
employees receive either 66 2/3 or 75 percent (with dependents) of their basic 
salary, tax-free, plus medical-related expenses. Also, the FECA places no age 
limit on receiving benefits, so federal workers’ compensation payments can be 
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substantially more than they would othenwise receive when they retire. Though 
unintended, the FECA has become a lucrative retirement plan. 

The Postal Service is the largest FECA participant, paying more than $1 billion in 
benefits and $60 million in administrative fees annually, and has a long-term 
FECA liability of $1 1 .6 billion as of March 201 1 . As of June 201 1 , the Postal 
Service had about 16,200 disabled employees (employees who receive benefits 
and are expected to be unable to work either permanently or long-term) on the 
periodic roll. Over 9,500 of these employees were at least age 55, about 3,400 
were at least age 65, and about 900 were between age 80 and 99. 

Vulnerability to Fraud and Abuse 

Certain aspects of the FECA program make it susceptible to fraud and abuse: 

■ The claimant's ability to change their story until their claim qualifies. For 
example, the DOL allows claimants to add stress-related conditions to an 
existing claim and an agency can’t challenge the new claim. In fact, the 
agency is never even notified about new claims and frequently only 
discovers them while investigating the original physical injury; 

■ The claimant’s ability to hire a physician to assess their injuries and 
condition rather than use a plan physician; 

■ The DOL’s incentive to collect larger fees if they approve more claims and 
lose budget dollars if they deny them or detect fraud; 

• The lack of effective DOL case management; 
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■ Employers not being allowed to present or respond to evidence at 
hearings; and 

■ The DOL’s willingness to pay benefits based on information they never 
verify. For example, they can base benefits on dependents who may or 
may not exist and can continue paying them past the claimant’s death. 

In addition, some conditions that qualify individuals for program benefits are 
difficult to diagnose, making it challenging to separate legitimate from illegitimate 
claims. Stress claims in particular are at high risk for fraud. In fact, there are 
training courses that instruct claimants on exactly what they need to say to get 
the DOL to accept a claim. If a doctor sees a correlation between stress and a 
claimant’s work, the claim is often approved. In one instance, we found that a 
claimant’s emotional reaction to a change in work schedule was enough for DOL 
approval. 

We compared the acceptance rate (the rate at which a new claim for benefits is 
approved) between the FECA program and the Social Security Administration’s 
(SSA) disability insurance. We found that the 5-year acceptance rate for FECA 
was 85 percent and the acceptance rate for SSA claims was much lower at 40 
percent. With FECA, medical evidence is required to prove the claimant has a 
work-related illness or disease and the claimant receives benefits prior to their 
agency approving their claim. Alternately, the SSA requires medical evidence to 
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establish that the claimant expects to be totally disabled for at least 1 2 months 
and the claimant does not receive benefits prior to claim approval. 

The DOL has some fraud detection responsibility, but the extent of it is unclear. 
They advise agencies to actively manage their own programs, while still charging 
them full administrative fees. There is no clear delineation of responsibility for 
fraud detection between (1) agency program managers and (2) their OIGs; and 
(3) the DOL and (4) its OIG. This lack of clear responsibility creates significant 
risk that program oversight will be duplicative or not performed. Agencies have 
the ability to question a claim for benefits, yet only the DOL has the authority to 
deny a claim. Agencies also have no ability to present evidence in a claim 
hearing, which significantly handicaps their ability to prevent awarding improper 
benefits. 

OIG Investigations and Interaction with the DOL 

Since October 2008, we have removed 476 claimants based on disability fraud, 
recovered $84.3 million in medical and disability judgments, and halted 
significant future losses. In one investigation, a fraudulent claimant received 
$142,000 in benefits while she was working as a real estate agent, and we had 
pictures of her hiking and bungee jumping. She even bought a boat named “Free 
Ride.” Other investigations have found fraudulent claimants working as martial 
arts instructors, landscapers, hairdressers, and mechanics. 
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The OIG also investigates medical providers involved in criminal matters, 
including disability fraud, and we have recovered $78.7 million since fiscal year 
(FY) 2009. 


Working with the DOL on these investigations is difficult. They control needed 
documents, but are often not responsive when we investigate cases. After 
receiving an OIG investigative report, the DOL does not take timely action when 
told that a claimant no longer qualifies for benefits. Even when a claimant is 
convicted, the DOL is slow to terminate benefits. 

■ In a number of our cases, the DOL failed to consider video evidence of a 
claimant exceeding his medical restrictions or to forward that evidence to 
the doctor responsible for making a medical determination. In November 
2008 we submitted video evidence to the DOL proving that a claimant was 
exceeding his limitations and asked that they provide it to the doctor for an 
independent medical exam. When we discovered that the DOL did not 
provide the doctor with our report and video for examination, we again 
asked the DOL to submit it as an addendum. This time, when the 
independent doctor reviewed our video evidence, he agreed that the 
claimant could come back to work and the Postal Service offered him a 
position. In May 2010, the DOL sent a letter indicating their agreement 
that the job was suitable for the claimant. However, the claimant has 
refused to come back to work and continues to receive benefits to this 
day. 
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• In February 2010, we submitted an investigative report to the DOL which 
prompted them to schedule a claimant for a follow-up exam. When the 
claimant didn’t appear for the exam, the DOL simply continued to pay 
benefits. In late 2010, the claimant finally attended the follow-up exam and 
was found to be capable of returning to work. However, despite several 
contacts by the OIG to the DOL since that exam, the DOL has not taken 
any action to terminate the claimant’s benefits. 

■ We recently discovered a claimant who claimed $190,000 in mileage 
reimbursements for travel to therapy almost every day for 5 years, 
including weekends and holidays. The DOL never questioned any of the 
reimbursement requests, even though there were no medical services to 
justify the claims, 

FECA Reform 

The Postal Service and other federal agencies could significantly benefit from 
FECA reform. We are encouraged by Senator Collins’ proposed legislation to 
move individuals who reach age 65 to their respective retirement plan. We know 
from recent work that if the FECA were reformed to convert compensation 
benefits to 50 percent of the employee’s monthly pay when they reach retirement 
age, this alone would save the Postal Service about $37.8 million annually, or 
$378 million over 10 years. However, additional FECA reform could save the 
government and the Postal Service money and could protect benefits for those 
who are truly deserving. 
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Opportunities exist in the following areas: 

■ Cost-saving methods used by other federal agencies. 

• Reporting additional income earned 

■ increased support for fraud investigations 

■ Standardized billing guidelines 

■ Reimbursement of Continuation of Pay (COP) benefits 

Cost-Saving Methods Used by Other Federal Agencies We benchmarked with 
four third-party administrators and one private organization to identify best 
practices and opportunities for reducing FECA costs. We found that the Postal 
Service workers’ compensation cost far exceeds workers’ compensation costs for 
the private sector. Specifically, the Postal Service’s average workers’ 
compensation cost per employee workhour was $0,95 compared to the private 
sector range of $0.42 to $0.67 for similar industries. We attribute the cost 
difference to the private sector’s use of cost-containment methods not currently 
available under the FECA, such as; 

• Using settlement and buyout options; 

■ Using employer-selected physicians; 

■ Making use of generic drugs mandatory; 

• Reducing compensation payments; and 

• Using third-party administrators to negotiate contracts and fees. 
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If the FECA were amended to include private sector cost-containment methods, 
the Postal Service could reduce its workers’ compensation expenses from $0.95 
to $0.67 per workhour and potentially save $335 million annually. Potential 
savings could be available to other agencies if these provisions were 
implemented across the government. 

Our benchmarking also found the method used to determine the administrative 
fee charged for the FECA program should reflect the actual cost of managing 
claims. Accordingly, calculation of the DOL’s administrative fee to administer the 
FECA program should be modified to eliminate incentives for the DOL to keep 
employees out of work. Currently, the administrative fee is proportionate to the 
amount of workers’ compensation benefits paid and there are no incentives for 
the DOL to reduce the length of time an employee receives benefits. 

Reporting Additional Income Earned The DOL should also be required to notify 
claimants receiving benefits that they are required to report all sources of 
additional income. Claimant pay should be adjusted retroactively to the date they 
receive additional income. Additionally, if a claimant does not initially report 
additional income to the DOL and it is subsequently identified, the DOL should 
remove the claimant from the program and terminate their benefits. 
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Increased Support for Fraud Investigations With regard to FECA fraud cases: 

• As mentioned earlier, the responsibility for detecting fraud should be 
clarified between (1) agency program managers and (2) their OIGs and 
(3) the DOL and (4) its OIG; 

■ OIG investigators should have full access to all DOL records and direct 
access to claimant physicians; 

■ The agency should be allowed to present evidence at hearings and 
appeal determinations as appropriate; 

■ The DOL should be required to create a system which prevents 
claimants from taking advantage of mileage reimbursement 
allowances; 

• The DOL should decide on agency referrals within 45 days of issuance 
of an investigative report with the agency in question recouping any 
financial impact from further delays through a reduction in their 
administrative fee; and 

• The DOL should be prevented from sharing evidence with a claimant 
the OIG is investigating for at least 60 days after agents speak to their 
physician(s). 

Standardized Billing Guidelines. The DOL has no standardized billing guidelines 
for doctors, making it difficult to review for potential fraud and hold them 
accountable for fraudulent billings. The lack of standardized billing guidelines for 
doctors is particularly worrisome because we’ve linked some of these doctors to 
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schemes where they fraudulently diagnose multiple employees with work-related 
stress or other hard to diagnose conditions. 

The Department of Justice regularly declines criminal and civil cases because 
the DOL lacks the policies or guidance designed to prohibit abuse. In a current 
investigation involving a specific billing code for pain management services, the 
Assistant United States Attorney is reluctant to include charges for these 
particular services because the DOL does not have billing guidelines. The 
potential loss to the Postal Service is $8,2 million. 

If the DOL instituted a system similar to Medicare’s, it would be much easier to 
review for fraud and prosecutors would be more inclined to take these cases. An 
effective DOL medical provider billing program would include: 

■ Written rules and guidelines. 

» Training for medical providers on program rules and guidelines. 

■ Procedures for detecting fraudulent medical provider billing. 

■ Enforcement of disciplinary actions. 

Reimbursement of Continuation of Pay (COP) Benefits Finally, reform is needed 
to allow for reimbursement of COP benefits (payable for up to 45 days while the 
employee seeks medical treatment) the Postal Service pays related to recoveries 
from third parties responsible for injuring a Postal Service worker. In FY 2010, 


10 


VerDate Nov 24 2008 1 1 :06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00127 Fmt 6601 Sfmt 6601 P:\DOCS\68017.TXT JOYCE 



H605-41331-79W7 with DISTILLER 


124 


the Postal Service paid over $36 million in COP costs; however, based on 
current FECA legislation, COP benefits cannot be recovered in third-party cases. 

In closing, the FECA has not been modified in about 35 years and is in need of 
significant reform. Such reform could reduce the substantial risk for fraud and 
improve program efficiency and effectiveness, while protecting benefits for 
legitimate claimants. 
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TESTIMONY TO 


Subcommittee on Oversight of Government 
Management, the Federal Workforce, and the District of 

Columbia 

U.S. Senate Committee on Homeland Security & 
Governmental Affairs 


FEDERAL WORKERS' COMPENSATION 

REFORM 


STATEMENT PREPARED BY Ms, Lisa M McManus 
President 
CCS Hoidings, L.P. 

Dallas, TX 

Daniel Akaka of Hawaii, Chairman 

Ron Johnson of Wisconsin, Ranking Member and Members of the Committee: 

I am pleased to furnish written comment on issues related to possible changes to the Federal 
Employees' Compensation Act (FECA) program. The FECA was passed into law in 1916, debated in 1923, 
changed in 1949 and amended in 1974. Among many anbquated provisions, the FECA has no bme or age 
limits on the enbtlement to benefits. While this is the primary focus of suggested reform, other general 
and procedural recommendabons are suggested. 
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RECOMMENDATIONS FOR CHANGES TO THE FEDERAL EMPLOYEE COMPENSATION ACT 


General 


1 , Workers' compensation, whether federal or statutory, that provides benefits greater than 
if the employee was actually working, fosters abuse. An injured federal worker can 
receive up to 75% of their average weekly wage, tax free and subject to a cost of living 
adjustment each October, 

Recommended change the law: 

A, Afford appropriated workers the same benefit entitlement as non-appropriated 
workers. Or, 

B. Reduce the benefit entitlement to 66 2/3rds of the average weekly wage of the injured 
worker. 

2. Federal workers’ who are beyond retirement age continue to receive workers’ 
compensation; under the current scenario, federal workers would continue to receive 75% 
of their average weekly wage, tax free with annual cost of living adjustments versus the 
56% under the retirement plan. Again, this scenario lends itself to abuse. 

Recommended change the law: 

A. Afford appropriated workers the same benefit entitlement as non-appropriated 
workers at a rate of 66 2/3rds of the average weekly wage. If. 0PM retirement is 
realized. OWCP payments terminate for disability. Or, 

B, Offer retirement under OWCP to only those employees deemed to be permanently 
and totally (legal definition) disabled. 

.3. Protocols and procedures within Department of Labor are far outside of industry 

standards with regard to case management and oversight, e.g. in certain situations a DoL 
case manager is only required to review a case file every two years. 

Recommended change to the law: 

A. Change the law' to allow a government agency the option of selecting a third party 
administrator to handle their FECA claims, or the Department of Labor. Should 
they select a Third Party Administrator the Department of Labor would still regulate 
the claims to ensure the claims are being managed according to FECA laws. Or, 

B. Increase DOL staffing that would ensure proper case management that closely aligns 
with industry standards. The number of DOL full time equivalents (FTE’s) used to 
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administer newly created cases, plus the on-going claims from previous years, far 
exceed standards used in the private sector and industry standards. 


4. The “non-adversarial" verbiage contained in the Act lends itself to “just pay, don’t 
question”. The cost of this program is putting some agencies in jeopardy of existence. 

Recommended changes to the law; 

A. Remove “non-adversarial” verbiage. 

5. Many agencies do not even have a centralized program, a key element in measuring and 
managing overall performance goals. 

Recommended changes to the law or procedures: 

A. Implement a requirement that if agency manages their claims internally that they have 
a standard set of procedures and policies, as well as, standard performance goals and 
benchmarks that they must adhere. The OIG has performed many performance audits 
for various agencies. Most findings indicate ineffective monitoring, a lack of return to 
work initiatives, ineffective medical management, poor monitoring of chargeback 
reports and so forth. 

B. Agency employees involved with handling or oversight of FECA claims would be 
required to have at least 1 5 hours of continue education each year covering FECA 
laws, claims management, and benchmarking. 

6. Many agencies have no standard return-to -work program in place for injured workers’ 
who may be able to return to gainful employment once maximum medical improvement 
has been achieved. 

Recommended change the law: 

Mandate a return-to-work program for all agencies. 

7. Most agencies, including Labor, do not have the manpower necessary to closely and 
properly administer a program of this magnitude. 

Recommended change to the law: 

Establish minimum industry standards for both government agencies and the 
Department of Labor for handling of FECA claims. If the standards cannot be met 
require the agency and/or the Department of Labor to outsource to a third party- 
administrator. 
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Department of Labor Protocols 

1 . “Periodic Roll” files are cases which Labor designates and as such, are only subject to 
on-going case review' once every two years. As such, medical evidence to support 
continuing disability (and payments) oftentimes does not exist. If and when medical 
evidence is presented that does indicate that the injured worker is released to return to 
work. Labor sends a “Notice of Proposed Termination” letter, allowing the employee an 
additional 30 days of compensation and an opportunity to “appeal” the evidence. 

Most other jurisdictions terminate benefits upon medical evidence that the employee is no 
longer disabled. Appeals may be made, but lacking medical evidence to support 
disability, benefits do not continue. In addition, this file classification Form EN-1032 is 
set for a 2 year review. This form is sent to the injured worker to complete and would 
indicate if the injured worker had received other wages during the period of 
compensation. If the w'orker has received other wages during this two-year period, an 
overpayment of compensation would then exist. When an overpayment is realized Labor 
has discretion to “forgive” the overpayment, or alternatively, structure a repayment plan. 

Recommended changes to the law; 

Terminate disability payments when medical evidence demonstrates the ability to 
return to employment. 

2. “Continuation of Pay” for an injured worker can be paid by the agency for up to 45 days 
from the date of injury. This benefit (100% of salary) can be abused by employees. There 
is no other jurisdiction (to my knowledge) that provides this type of benefit. All other 
jurisdictions have some form of “wait period”, usually 3-7 days in which the employee 
would not be paid for lost time until such time as the “wait period" had been exceeded. 

Reeommended changes to the law: 

Discontinue Continuation of Pay entirely. 

3. Contractor services for payment of medical bills have created other opportunities for 
abuse. For example, protocol exists that the contractor pays mileage to the injured worker 
to attend various appointments. Such payments are not verified nor monitored by Labor. 
The contractor is very difficult to reach, as is Labor. In some areas, physicians and 
medical providers will not accept a patient for treatment if there is indication that this is a 
federal employee because of delays in payment and ability to secure authorizations. 
Prescription drugs and durable medical equipment bills are paid by the Contractor 
without an evaluation from the treating physician. 

Recommended changes to the law: 

Case workers should review and approve ail medical charges prior to payment. 
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An argument that appropriated employees should receive the same benefit entitlement as non- 
appropriated employees: 



FECA, does NOT include DOL Non-Appropriated, inclusive of 
support costs Contractor Service Fees and 

DOL Special Fund Assessment 


For payment of medical expenses, both FECA and NAFI claims are paid in accordance with the 
OWCP fee schedule. The significant difference in average cost per claim is the benefit 
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entitlement for lost wages and the duration of lost work days. TTiese figures do NOT include 
Continuation of Pay during the first 45 days of lost work days for FECA employees. 



FECA Non-Appropriated 


The above chart does reflect the initial 45 days of Continuation of Pay for FECA employees. 
NAF! employees do not have Continuation of Pay. 
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FECA (ZOOS) Non-Appropriated (2009) 


The FECA and the NAFI Act utilize the exact same fee schedule (OWCP Fee Guidelines) for 
payment of medical expenses. It is curious, then, why there would be such a difference in the 
average amount paid per claim, NAFI’s (with the exception of Air Force MWR) utilize a Third 
Party Administrator for claims administration. As such, if that TPA has benefit of PPO networks, 
the savings are passed on to government. FECA does not utilize PPO networks. Also, NAFI 
medical bills are reviewed by a claims examiner for relatedness prior to payment. 


VerDate Nov 24 2008 


11:06 Feb 13, 2012 Jkt068017 PO 00000 Frm 00135 Fmt 6601 Sfmt 6 


P:\DOCS\68017.TXT JOYCE 


H605-41331-79W7 with DISTILLER 


132 


Summary 

The FECA has become something far removed than the original authors' had intended, that 
being a supplemental retirement program for federal workers. If an employee "retires" he/she 
has removed himself from the workforce. Compensation for lost wages should cease. If a 
treating physician deems an employee physically able to return to work, compensation for total 
disability should cease. Continuation of pay for a forty-five day period after a work-related 
injury is unique to the FECA and should be discontinued. Greater controls by Department of 
Labor are needed. 

Program costs are spiraling upward, as evidenced by the chart below. The FECA's basic 
structure has not changed since 1974. Reform is needed. 


GOVERNMENT-WIDE FECA 
COSTS IN BILLIONS OF DOLLARS 
FY95-FY10 


Total Government 
costs rose from 
$1,835 B in 1995 to 
$2,697 B in 2010. 
Total Government 
costs increased 
1.0‘’/'» in 2010. Since 
1995 Government 
costs have 
increased 47.0‘'/ii. 
Daily FECA cost is 
$7,389,334 
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Thank you for the opportunity to provide these recommendations. 
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